DOI 10.23859/2587-8344-2020-4-3-8

Anapeii Hukonaesuu MenyueBckuii
HannoHanbHbIN UCCIIEI0BATEIbCKUM YHUBEPCUTET
«BpIc1Iast IKOJIa SKOHOMUKH

Mocksa, Poccust
http://orcid.org/0000-0002-4314-662X
amedushevsky@mail.ru

Andrei N. Medushevskii

National Research University

“Higher School of Economics”
Moscow, Russia
http://orcid.org/0000-0002-4314-662X
amedushevsky@mail.ru

I'100anbHBIH KOHCTUTYIIHOHAJIM3M — TEOPUS MHPOBOT0 MMPABOBOTI0 MOPSIIKA
WJIM HOBAafl MOJUTHYECKASA HIe0JIorus?*

Global Constitutionalism: the Theory of the Global Legal Order
or a New Political Ideology?

Annomayus. Vnes Ti00anbHOTO TPAaBOBOTO IMOPSAKA, COMYTCTBYIOIIAs YEIOBEYECTBY Ha
MPOTSHKEHUH BCEM HCTOPUU €ro CYIIeCTBOBaHHUsS, NMpHUOOpena MPaKTUYECKYI0 aKTyalbHOCTh B
HOBEHIINK TMepuoJ KaKk WHCTPYMEHT pa3pelleHus MPOTUBOPEUMN TI0OaNu3alud — BCEMHUPHOM
HWHTErpanmuu )51 pCFI/IOHaJ'II)HOI\/JI JC3UHTCTpallnu. B CTaThe MMpOaHAJIN3UPOBAHBI UTOTU
MHTEPHALMOHAIBHON TUCKYCCHH O TJI00aJIbHOM KOHCTUTYLHMOHAIU3ME; CyMMHPOBAHbl apryMEHThI
«3a» U  «IPOTHUB» €ro  OCYIIECTBICHUS, BBIABUHYTHIE OPUCTAMH-MEKIYHAPOIHUKAMU,
KOHCTUTYIIUOHATTUCTAMH U TOJIUTUKAMU; PEKOHCTPYUPOBAHBI CTPATETMH KOHCTUTYIHOHATU3AINN
MHPOBOTO MOpsAKa. Bompekn rocmnoCcTBYIONIEMY HOPUANYECKO-IECKPUIITUBHOMY TPEHIY, aBTOP
OTCTaMBAaeT IIOHUMaHue IJI00aJIBLHOIO KOHCTUTYIIMOHaJIM3Ma KaK JSTHYECKOI0 MHUHHMYMA,
UJCOJIOTUM W TIOJNUTUKH TpaBa, TMPU3BAHHOW OOECHEeYuTh HE3bIONEeMOCTh CaMOro sijpa
TPaHCHAIIMOHAIBHBIX TMPABOBBIX TapaHTUH cOIMyMa Tiepe] BBI3OBAMH €ro paguKaIbHOU
TpanchopmaIum.
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Kniouegvie  cnosa:  BcemupHas — KOHCTUTYLUS,  IJIOOANbHBIM ~ KOHCTUTYLIMOHAIM3M,
TPaHCHAIIMOHAIILHOE  TIPaBO,  KOHCTHTYI[MOHANW3aIusi, MHTEerpamus ©  (QparMeHTanus
MEXIYHAPOAHBIX  OTHOIICHUM, MHOTOYPOBHEBBIM  KOHCTUTYLMOHAIU3M, PErMOHAIU3alINs,
CYBEpEHUTET, JIETUTUMHOCTh, IJI00AbHOE YIpaBICHHE, CTPATErMH MHUPOBOTO IOPSIKA; ITHKA,
UJICO0JIOTHS, TOJUTHKA [IpaBa.

Abstract. The idea of the global legal order, accompanying humanity throughout the whole
history of its existence, has acquired practical relevance in the recent period as a tool for resolving
the contradictions of globalization: world integration and regional disintegration. The article
analyses the results of the international discussion on global constitutionalism; summarizes the
arguments for and against its implementation put forward by international lawyers,
constitutionalists, and politicians; reconstructs the strategies of constitutionalization of the world
order. Despite the prevailing descriptive legal trend, the author defends the understanding of global
constitutionalism as an ethical minimum, ideology and law policy, designed to ensure the
inviolability of the very core of transnational legal guarantees of society in the face of the
challenges of its radical transformation.

Key  words: world constitution, global constitutionalism, transnational law,
constitutionalization, integration and fragmentation of international relations, multilevel
constitutionalism, regionalization, sovereignty, legitimacy, global governance, world order
strategies; ethics, ideology, law policy

CraThsi TOATOTOBJIEHA B XOJE/B pe3ysbTaTe TMPOBEIEHUS HCCIEI0Ba-
Hust/pabotel (Ne mpoekTta 20-01-006 «I'1106anbHBIN KOHCTUTYIIMOHAIU3M: MPO-
€KTBI, CTPATETUN MPOABUKCHUS, TOJUTUYSCKUNA BKIIAT») B paMkax [Iporpammer
«Hayunsiii ¢pong HanmonanbHOro McCiaenoBaTelbCKOro yHUBepcuTeTa «Bbic-
mrast mkosia sxkoHomukny (HUY BIID)» B 2020-2021 rr. u B pamkax rocyuap-
CTBEHHOW MOJJEPKKH BEAyIIMX YHUBEpPCUTETOB Poccuiickon Penepauun «S5—
100».

The article is prepared during/as a result of research/work (project no. 20-01-
006 “Global constitutionalism: projects, promotion strategies, political contribu-
tion”) within the framework of the Academic Fund Programme of the National
Research University “Higher School of Economics” in 2020-2021 and with the
state support for the leading universities of the Russian Federation “5-100".

Beenenne. Teopust ri100aqbHOr0 KOHCTUTYIIMOHAIM3MA — BIIMSATEILHOE HaIpaB-
JICHUE TIPABOBBIX U OOIIECTBEHHO-TIOJUTUYECKUX JAUCKYCCHH, HIYIINX B MUpE C Ha-
yayia XXI B. OHa npu3BaHa BeISIBUTH U OOBSICHUTH OCHOBHBIE TEHJICHIIUN U3MEHEHUS
MIPaBOBBIX OTHOIICHWA B MUPE, CBSI3aHHBIE C MTPOIIECCAMU TJI00AM3AIINN — YCUIICHHE
HaJHAIMOHAJIbHBIX U BHEHALIMOHAJIbHBIX UHCTUTYTOB U MHCTPYMEHTOB PETYJIHPOBa-
HUSL U yNpaBiieHUus (M KOMMYHHUKAIIMM MEXIY HUMH), UMEIOIIUX «CETEBON» Xapak-
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Tep, MO OTHOIIEHUIO K TPAAMIMOHHBIM, OTPAXKAIOIIUM CUTyauuio Bectdanbckoi
CUCTEMBI — TOCIIOACTBA CYBEPEHHBIX I'OCYJIAPCTB KAK €IMHCTBEHHBIX aKTOPOB MEXK-
JAYHApOJHOr0 MpPaBoOBOro mpoiecca. Teopus riod6asbHOr0 KOHCTUTYLMOHAIN3MA UC-
XOJUT U3 MPEANOI0KEHHS, YTO B YCIOBUSIX I100aIM3allMM BO3MOKHA KOHBEPI€HIINS
JBYX HAIPABJICHUI IIPAaBOBOI'O PEryJIMPOBAHMS, IIPEICTABICHHBIX MEXKIyHAPOIHBIM
Y KOHCTUTYLMOHHBIM IIPABOM — B BHUJIE UX CMHTE3a WJIM HOBOT'O BUJA IIpaBa, OIpee-
JSIEMOT0 KaK «IJ100albHOE», «HAJHAMOHAIBHOEY», «TPAHCHALMOHAIBHOEY» WU «Me-
KIAYHApOIHOE KOHCTUTYIIHOHHOE IIPABOY.

[To MHEHMIO CTOPOHHUKOB TJ100aIBHOIO KOHCTUTYLIMOHAJIN3MA, TAHHBIA IIPOLECC
KOHBEPreHIUH, OIpeneasieMblii (pOopMyIold O «KOHCTUTYLIMOHAIM3ALMU MEXTyHa-
POJIHOTO ITpaBay, MPOTUBOCTOUT JECTPYKTUBHBIM Ipolieccam (parMeHTallH, BEIET K
rapMOHU3AIMN MEXIYHAPOJIHBIX OTHOIIEHUH W MPEAOTBPALICHUIO KOH(PIUKTOB, 3a-
KpEIUICHHUIO MPUHIUIIOB MPAaBOBOIO IOCYAapcTBa B MHUPOBOM Maciutabe, a B Iep-
CIEKTUBE — CIIOCOOEH CO3/1aTh KaueCTBEHHO HOBBIE (POPMBI KOCMOIOJIUTHUECKOIO
IIpaBa, BIUIOTH IO peanu3anuy uaeana Kanra o BCEMUPHOM rocyaapcrse. JTOT TE3UC,
OJIHAKO, KATETOPUYECKH HEMPUEMIIEM Ul MX OIMIOHEHTOB, YKa3bIBAIOIIMX Ha HJEa-
JIM3M JTaHHOW TEOPETHUYECKOM KOHCTPYKLMH, OTCYTCTBUE B HEW MOJHOLIEHHOTO OIpe-
JeJICHUs NpeaIMeTa IPAaBOBOIO PEryJIMPOBAaHMs, HECOOTBETCTBUE OKUIAHUN peasb-
HOMY TOJIOKEHUIO BEIIEH, IEMOHCTPUPYIOLIEMY KPU3UC Ti00anu3aluu — pocT Je-
3UHTErPALIMOHHBIX MTPOLECCOB € MEPEXOJOM OT OJHOIOJSPHOrO K MHOTONOJIPHOMY
MUPY, HAKOHEII, ONTACHOCTh MOJMTUYECKOTO MPOJIBHXKEHHSI TEOPUU TJI00ATIBHOTO KOH-
CTUTYLIMOHAJIN3MA, KaK HECyIllel MpsAMYI0 yrpo3y Uil cyaed JeMOKpaTUH, PaBeHCT-
Ba U IIPaBOBOI'0 I'OCYAapCTBA.

B naHHOM craTthe CTaBUTCA psii B3aUMOCBS3aHHBIX 3a7a4: BO-IIEPBBIX, MPEACTA-
BUTh OCHOBHbBIE MYHKTBI TEOPETUUYECKUX PA3HOINIACUi B OOOCHOBAHMM TEOPUHU TJI0-
OaJIbBHOTO0 KOHCTUTYI[MOHAJIU3MA; BO-BTOPBIX, BBISBUTH CYIIECTBYIOUIUE apTryMEHTHI
«3a» U «IIPOTUB» €€ Pealn3alliu; B-TPETbUX, [I0KA3aTh POJIb KOHKYPUPYIOIIKUX CTpa-
TErnii HOBOrO MUPOBOTO MOPsiiKa. ITO MO3BOJSIET CPOPMYIUPOBATH MO3UIUIO B JUC-
KYCCHHU, COOTHECTH IOPUJINYECKHE, ITUUECKUE U TIOJIMTUYECKUE apryMEHThI, 000CHO-
BaTh HOBYIO BEPCHUIO IIPOLIECCOB NIPABOBOM INI0OATN3ALIUY.

I'100a/1bHBIH KOHCTUTYHHMOHAJIU3M: KOHQJIMKT Oonpeae/ieHuil, HHTepnpera-
UM ¥ 00J1aCTh IKCIIEPUMEHTA

B camoM MIMPOKOM CMBICIIE nOHAMUE «2N00ANbHbIU KOHCMUMYYUOHAIUZMY
0OBIYHO pacIM(pPOBBIBACTCS KaK TEOPHUS, TUCKYPC W MOJUTUYECKas MOBECTKA, OT-
CTamBaroIas NpuMeHeHne (QyHIaMEHTAIbHBIX KOHCTUTYIIMOHHBIX TPHUHIIUIIOB (BEP-
XOBEHCTBO IIpaBa, 3alluTa MpPaB YEJIOBEKAa, pa3eieHUE BIacTel) B MEKIYHAPOIHO-
paBoBOMl cepe, ¢ MeNNbl0 00eCTIeYnTh HOPMATUBHOE €AUHCTBO, 3P(HEKTUBHOCTH U
CIPaBEVIUBOCTb (POPMUPYIOIIETOCA TI00aTBbHOTO MEXAYHAPOJAHO-IIPAaBOBOTO IO-
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psKa, BKJIIOYAs, TaKUM OOpa3oM, IOPUAWYECKUE, (PYHKIIMOHAIBHBIE U ITHUYECKHE
KOMITOHEHTEHI .

Haubomnee TOUHBIM SKBUBAJIEHTOM TJI00ATFHOTO KOHCTUTYIIMOHATIN3Ma BBICTYTIA-
€T Te3uc 0 GOPMHUPOBAHUU OCOOOTO «MEXKTYHAPOTHOTO KOHCTUTYIIMOHHOTO TIPaBay,
BO3HUKAIOIIETO B pe3yJIbTaTe MOCIEI0BATEILHOTO «pa3MbIBaHUS) paHee HE3bI0IEMO-
ro NPUHIMIA TOCYAAPCTBEHHOTO CYBEPEHUTETA ITOCPEACTBOM KOHCTUTYLMOHAIU3A-
[IUU — TIEPEHECEHUs] Ha MHTEPHAIIMOHATIBHBIA YPOBEHb (PYHIAaMEHTAIBHBIX HOPM, HC-
TOPUYECKH BBIPAOOTAHHBIX B KJIACCUYECKUX KOHCTUTYLHUSAX (MPEXkIEC BCETO BKIHOYE-
HUEeM (yHIAMEHTAIbHBIX KOHCTUTYIMOHHBIX MPaB B MEXKIYyHAPOAHBIE JOTOBOPHI U
KOHBEHIIMH 110 [PaBaM 4eJIOBEKa, MPAKTHKY MEKIyHAPOIHBIX CYZOB)’. DTOT mpo-
[IECC KOHBEPTEHINH MEXIYHAPOJHOIO M HAIIMOHAIBLHOTO KOHCTUTYILIMOHHOTO IpaBa
MMEET TPU OCHOBHBIX ITapaMeTpa — PACTYIIEE BIMSIHUE MEKIYHAPOJHBIX HOPM Ha
KOHCTUTYLIMU TOCYJapCTB (CTENEHb aBTOHOMHOCTH KOTOPBIX YMEHBIIAETCS); UHTE-
rpanusi KOHCTUTYLMOHHBIX HOPM B MEXyHapOJHOE MpaBo (€ro KOHCTUTYIIMOHAIHU-
3a1Ks1)’; MOSIBJICHHE HOBBIX OOJIACTEll MPABOBOrO PEryJIHPOBAHMS, T. €. (OPMHPOBA-
HUE CHUCTEMBI TJI00AJIBLHOIO yIpaBJEHHUs, BKIIOYAIONICH CO31aHuEe 0CO00I CHCTEMBI
TPAHCHAILIMOHAIBHBIX IIPABOBBIX HOPM M MOSIBIIEHUE NPUHIUIIAIBEHO HOBOTO, BHETO-
CYJapCTBEHHOI'O THUIIa aKTOPOB IJI00aIbHOIO MpOoILecca MPaBOBOIO PA3BUTHS — MEX-
IyHApOJIHBIX OPTaHU3allMil U MPaBOBBIX PEXKUMOB, TPAHCHALMOHAJIBHBIX KOpIIOpa-
uuii, HITO, cTpyKTyp rino0anbHOro rpa’kJaHCKOro oOLIECTBA U MEXAYHAPOIHBIX CY-
NOB, JIEWCTBYIOIINUX 32 PaMKaM{ TPAJAMIMOHHBIX I'PAHUI TOCYAAPCTB C BO3MOMKHOM
TEPCIIEKTUBOMN MX BBITECHEHHS U3 chepbl MEXK/TyHAPOIHBIX OTHOIICHHIL .

B T0 ke Bpems rino0anbHbIl KOHCTUTYITMOHAINU3M KaK JOMUHUPYIONIUI Happa-
TUB B ONHMCAHUU TEKYIIUX MU3MEHEHUN MEXIyHAapOIHOIO IpaBa U MECTO IPOLIECCOB
KOHCTUTYIIMOHAJIU3AIMN MEXIYHAPOJIHOTO MpaBa — OCTAIOTCA 00JIaCThIO KOH(IUKT-
HBIX MHTEPIIPETALMMI 10 TAKUM IIapaMeTpaM, Kak €ro TeOpus U MPEeIMET, IMIIUPUY €-
CKOE COZIepKaHMe, HIEOIOTHUEecKoe 3HAUCHHE  TOJUTHYECKas mpaKkThka . OGo6mie-
HUE KOH(MIMKTHBIX MO3UIMK (M aJbTEPHATUBHBIX HAPPATHUBOB) MO3BOJISIET BHISBUTH
OCHOBHBIE MMYHKTHI PAa3HOTJIACHA U TOYKM B3aUMOJEHCTBHS B JUCKYCCHH O MPOLECCE
KOHCTPYMPOBAHUS IN100aIbHOTO KOHCTUTYLIMOHHOTO MOPSIKA.
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B omnowenuu meopuu 1m00aqbHOTO0 KOHCTUTYLHOHAIM3Ma KOH(DIUKT HUHTEP-
IIPETalni BBIPAYKAETCS B PSAEC TUIOJOTMN €ro KOHUEIINM, OCHOBAHHBIX HA Pa3jiny-
HBIX KPUTEPHUSIX — MPUHAUICKHOCTA K PasNuyHbIM Quiiocopeckum TpaauuusaMm (Pe-
HOMEHOJIOTUYECKHE TPAKTOBKHU KECTKOTO0 M YMEPEHHOTI'O0 KOCMOIIOJIUTH3MA); CTEIICHU
COJIepPKATEIbHOTO HAIMOJHEHUS] (OHTOJOTUYECKUE U JICOHTOJIOTMUECKHE KOHCTPYK-
L[MW); OTHOLIEHWH K HeMy (Omope Ha TPaAUIMOHHBIE MOAXOAbl MEXKIYHAPOIHOIO,
KOHCTUTYILMOHHOI'O U CPaBHUTEIBHOTO MPABOBEICHUS WM MPUHATAE HOBBIX MOJXO-
JIOB, TAKWX KaK METAaKOHCTUTYLHOHAJIU3M, TPAaHCHAIMOHAJIbHBIA KOHCTUTYLHOHA-
JU3M WIH KOHCTPYKTUBHU3M); OIOpE Ha cTaphbie, Oosiee HelTpanbHble ((hopMallbHO-
IOPUINYECKHE) OCHOBBI TEOPHH, UJIM HOBBIE, HAYYHbIE IIKOJIbl (HOpMaTHBHAs, (DYHK-
IMOHANBHAS ¥ IUTIOPATHCTHYECKas IIKOIIbI) .

B omuowenuu ¢ynkyuonanvroii peanusyemocmu KOH(OIUKT UHTEPHPETAUUNA OX-
BaTBIBACT: CTPYKTYpPbl B3aUMOJCHCTBHS DJJEMEHTOB CUCTEMBI (MOHHMCTHYECKHE MU
IUTIOPAJTUCTUYECKUE TEOPUHN); HAIlpaBJICHUs PEryJIMpoBaHus (pa3fesieHue ux Ha co-
[MaJbHble, HHCTUTYLIMOHAIbHbIE, HOPMATUBHBIE U KOHCTUTYLIMOHAIIU3M «II0 aHaJo-
UKW ); KOPIIYC BOBJICUEHHBIX B IUCKYCCHIO HCTOYHHKOB IPaBa, B TOM YHCIIE C y4e-
TOM CHEHU(PUKH HUCTOPUYECKH CHOPMHUPOBABIIMXCS IMPABOBBIX ceMel (pa3iInyHbIe
MOAU(UKAIIMM COOTHOILIEHUSI MEXIYHAPOJHOTO M KOHCTUTYLIHOHHOIO IpaBa U CY-
1eOHOM MPAKTUKU) U BOIPOCHI, CBSI3aHHBIE C UX COLMOJOTHYECKUM IEPEOCMBICICHU-
eM (HampuMep, ¢ TO3UIMIT «KPHTHYECKOH TEOPHM» TIpaBa) .

B omuowenuu 603mocH020 nomeHyuaibHo2o 6k1a0a KOHQIUKT UHTEpIIpeTauil
MPEJICTaBICH B COOTBETCTBUM JIAHHOW TEOPUU MOJIUTUYECKUM IeNIsIM (CO3/1aHue HO-
BOM IIOOATBHOW KOHCTUTYIHMOHHO-TIPABOBOM CHUCTEMbl HWJIM COBEPIICHCTBOBAHHE
CYIIIECTBYIOIIEH) U TEISM TI100aIbHOr0 yrhpaBieHus (0T mpeojolieHus ¢parMeHTa-
LMY MEXJIYHAPOJHBIX MPABOBBIX PEKHUMOB /10 CO3/IaHUS €AUHOTO TJI00AIBHOIO MEXK-
IYHApOAHOro pexkuma); ¢opmam peanu3anuu (KOHBEPreHLHUs MPABOBBIX CHCTEM,
KOHCTPYUPOBaHUE HOBBIX MPABOBBIX (POPM, HOPM U MHCTUTYTOB, TUAJIOT AKTOPOB — C
(UMKCUPOBAHHOM MOBECTKON Wik 0€3 Hee, yUeT CEeMaHTUYECKUX KOHCTPYKITUH MpaBo-
BOTO SI3bIKA)".

Touku e3aumooeiicmausi 6cex no0xo008 TAKOBBI: MPU3HAHHUE TJI00ATBHOTO KOH-
CTUTYLIMOHAJIM3Ma B KauyeCTBE MEXIMCUMIUIMHAPHOW OOJACTH 3HAHUW, KOTOpas B

5 Wiener A., et al. Global Constitutionalism: Human Rights, Democracy and the Rule of Law //
Global Constitutionalism. —2012. —No. 1. —P. 1.

7 Schwébel C.E.J. Situating the Debate on Global Constitutionalism // International Journal of
Constitutional Law. — 2010. — Vol. 8. —Iss. 3. — P. 611-635.

Transnational Constitutionalism: International and FEuropean Perspectives / ed.

N. Tsagourias. — Cambridge: Cambridge University Press, 2007; Peters A. Are We Moving toward
the Constitutionalization of the World Community? // Realizing Utopia: the Future of International
Law / ed. A. Cassese. — Oxford: Oxford University Press, 2012. — P. 118-135; Halmai G. Perspec-
tives on Global Constitutionalism: the Use of Foreign and International Law. — Hague: Eleven In-
ternational Publishing, 2014.
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MIPUHITUIIE OTPAXKAET U aAKTyaIU3UpyeT psn QyHIaMEHTATbHBIX U3MEHEHUN B MHPO-
BOM TPABOBOM PETYJIMPOBAHUH, CBSI3aHHBIX C IMpoIlecCaMu Tiio0anu3anuu (KOHCTH-
TYyIUOHAIM3AIMS W (DparMeHTaIuss MEXTYHAPOIHBIX OTHOIICHUH); YOSKICHHE B
TOM, 4TO (hopMuUpYIOIIAsICs MPAaBOBAsi PEATbHOCTh II00ATU3UPYIOIIETOCS MUpPA YKe
HUKOTI/Ia HE CTAaHET MpexHel (B CHIIy YTBEPKICHUS HOBBIX TPAHCHAIIMOHAIBLHBIX HH-
CTUTYTOB, aKTOPOB M CETEBBIX MPABOBBIX KOMMYHHKAIUH); 00II€e COTIache C TeM,
YTO 3TH U3MEHEHHs HE MOTYT OBITh OINKCAHBI UCKIIOYUTEIHHO B CUCTEME MOHATHN
TPAJAUIIMOHHOTO MEXKTYHAPOIHOTO WJIM KOHCTUTYIIMOHHOTO TIpaBa (10 OT/AEIbHOCTH),
HO TPeOYIOT UX pehOpMHUPOBAHUS U KOMOMHUPOBAHHOTO MOJIyca UX HHTEPHPETALIUU.

B nenom, nunemma popmynupyercs ciaenayomuM o0pa3omM — 03HavaeT Ju riooda-
JU3anus IEPEBEC WHTETPAMOHHBIX MPOIIECCOB HaJ JC3WHTErPAIMOHHBIMU, JTOHKHA
JU OHA pa3BUBATHCI HA OCHOBE CYIIECTBYIOMIETO MEXKIYHAPOIHOTO IIpaBa WM
BKJIIOUATh €ro MpeoOpa3oBaHus (M HACKOJIBKO 3HAUUTEIbHBIC); UACT JIU MUPOBOE CO-
0011ecTBO K (hOPMHUPOBAHMIO HOBOTO THIA KOCMOIOJUTUYECKOTO MpaBa M rocyaap-
CTBa WJIM, HAIPOTHB, BOCIIPOM3BOAUT CTaphle PAacKOJbI B HOBBIX (hopmax, ciemyer
paccMaTpUBaTh ITOT MPOIECC KaK MO3UTUBHBIA WJIM HETATUBHBIN IS IEMOKPATHU |
KAKOBBI JIOJDKHBI OBITh ONTHUMalIbHbIE (DOpMBI ero perynupoBanua? Corjacumcs c
TEM, YTO TJI00aJbHBIM KOHCTUTYIIMOHAIM3M — CKOPEE BBI3OB, YeM pelleHue, chepa
KOHKYPEHIIMU MOJUTHYECKUX CTpaTeruid rio0ajbHOTO MEepPeycTPpONCTBA U 30HA DKC-
MEPUMEHTA, TJIE OTPAOATHIBAIOTCS PA3IUIHBIC MO HOBOTO MUPOBOTO MTOPSIIKA.

O0beM NMOHATHSA: IBOJIOLUSA COAEPKAHMS U IMHAMHUKA M3MEeHEeHMH B c(epe
rJ1002JIbHOT0 KOHCTUTYIIMOHAJIM3MA

O6myw gunocopckyio u meopemuueckyro 0CHO8y TIO0ATBHOTO KOHCTHUTYIIHO-
HaJM3Ma MOXKHO YCMOTPETh B Hee Iporpecca, Bocxoasiiei Kk uaeonorun [Ipocse-
menust u pesomonusam X VII B. Ee cMbIcn — B 3aMeHE NEIIEHTPaATn30BAHHOM CUCTE-
MBI MEXIYHAPOIHBIX OTHOIICHHWH BCEOOIINM IUIAaHOM COITMATBHOW JKU3HH (compre-
hensive “blueprint for social life”’) B pamkax mopsika, HAMOMHHAIOMIETO KOHCTUTY-
noHHBIA (“proconstitutionalised” order). Kak 5r000¥ mpoekT KOHCTPYHUPOBaHWS,
TJI00QTBHBI KOHCTUTYITMOHAIM3M MOXKET OBITh OCHOBOM MTO3UTHUBHBIX U HETATHBHBIX
MIPOIIECCOB — OPTaHU3Ys PEaJIbHOCTh, OH TpaHCHopMUpYET ee’. B 1e]10M r10GaIbHBII
KOHCTHUTYITMOHAIIU3M €CTh BbI30B BecTdanbckoil cucteMe — onpeaesroneMy 3Hade-
HUIO MPUHIIATIA CYBEPEHUTETA B MEXKTYHAPOIHOM MPABE — OJHAKO aHAIHN3 CIICICTBHMA
3TOrO JajeK OT eIHHCTBA .

B oTHomenuun mnpeomema, cooepiicanus u onpeoeieHus 2paHuy TI00aTbHOTO
KOHCTUTYITHOHAJIN3MA KaK SMITMPUYECKOTO SBIICHUS DBOJIIONHNS MTO3HUIIMKA BBIpaXKCHA,
Ha Hall B3I/, B CMEHE TPEX OCHOBHBIX 3TAINOB — UOCAIUCUYECKO20 MPUYMPanu3-

? Sihvo O. Global Constitutionalism and the Idea of Progress // Helsinki Law Review. — 2018. —
Vol. 12. —No. 1. - P. 10-34.

' Global Constitutionalism and Its Challenges to Westphalian Constitutional Law / ed.
M. Belov. — London: Hart, 2018.
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ma (nepuon ot obpazoanus EC B 1991 r. 10 pa3paboTKu HEMPUHATOIO MPOEKTA €To
koHcTuTyMu B 2005 1.); onmumucmuueckozo peanuzma (0T npunsatus JluccaboH-
ckoro gorosopa B 2007 r. mo Havana 2010-X IT.); U oepanuuennoco neccumuzma
(HaunHasi ¢ MUTparMoHHOro kpuzuca 2015 r. Mo Hacrosee Bpemsi).

llep6viii 5man NOMUHUPYIOIIETO HAppaTUBA BBIPAXKEH B OCHOBHOM (hUI0CO(CKU-
MU JAMCKYCCHSIMU O NEpCHEeKTHMBaX BbIABHHYTOro M. KaHTOM KOCMONOIMTHYECKOTO
MEXIYHAPOJIHOIO MOPsAJIKa, BO3MOKHOCTH €ro OCYLIECTBIEHUS B paMkax KoHcTuty-
uu EC ¢ nepcrnexkTuBoi pacipocTpaHeHus TaHHON MOJENIA Ha IPYTUe PeruoHbl MU-
pa'l,

Bmopoii sman cBA3aH ¢ 00CYXIEHUEM MPAKTUYECKUX TEPCIEKTUB IPaBOBOM
riobanmuzanuu. B xypHane «['1100anbHbIE KOHCTUTYLHUOHAIU3M» €TI0 «MHUCCHUS» OIl-
pezelieHa peJakIMOHHOM cTaThell — «Kak BETMKO MPOCTPAaHCTBO MNIO0ANBHOTO KOH-
ctutynronanuzma?y (2012 r.). Coxepxanue yHUBEPCAIbHBIX U HEM3MEHHBIX MPHUH-
LIUIIOB TJI00aJIbHOTO KOHCTUTYLHMOHAIU3Ma (KaK BCEMHPHOTO M reorpauyecku He
OTPaHUYEHHOr0 SIBJIEHUS) BbIpaXaJloch aMOuULMO3HOM Metadopoil  «Tpounsny
(“A Global Constitutionalist Trinity” — uiau TpoudyHoro «cumoia Beps (“The Trin-
itarian Mantra of the Constitutionalist Faith” — enuHCcTBa Tpex OCHOBHBIX €ro MPHUH-
IIMIIOB: MpaB 4YeJIOBEKa, JeMOKpaThH M BiacT 3akoHa (“Human Rights, Democracy
and the Rule of Law”. Ilo MHEHHIO MHUITMATOPOB KOHIIEMIINH, 3Ta «JIeruTUMUpPYyIO-
mas Tpounay» (“Legitimatory Trinity”) siBusack Ha cBeT Onarojapst @paHIly3cKol u
AMEpUKaHCKOI peBOJIOLMSIMU, Oblila BHYTPEHHE CBSI3aHA C UAECSIMU UHANBUAYAJIbHO-
ro ¥ KOJUIEKTUBHOTO CaMOYIPaBJIEHUSI TOTO BPEMEHHU, U, MO pa3HbIe CTAIUU U
BBI3OBHI, paciiBena mociie BTopoit MupoBoi BOWMHBI, YTOOBI CTaTh C OKOHYaHUEM X O-
JIOJTHOM BOWHBI TJI00aJTbHO JOMUHHUPYIOIIUM JUCKYPCOM KaK BHYTPH, TaK U 3a Ipe-
nenamu rocyaapctsa (“a globally hegemonic discourse since the 1990’s, both in and
beyond the state”)'?. CoxpansieT 3Ha4YEHHE BOIPOC: YTO, COOCTBEHHO, JOKHO OBITh
KOHCTHTYLMOHAIN3HPOBAHO?

Tpemuii sman OTpa)kaeT PacTyLIyI0 03a00YEHHOCTh MEPCHEKTUBAMU TJI00aTbHO-
ro KOHCTUTYLHOHAIU3Ma, GUKCUPYS (B pelakiMOHHON ctatbe 2015 r.) HacTymuieHue
st Hero «TpyaHbix Bpemen» (Hard Times): oTka3 oT paccMOTpeHHsl T100anbHOrO
KOHCTUTYI[MOHAJIM3MA KaK HEMPOTUBOPEUMBOIO M OJHOJMHEHHOTO Mpoliecca, KOTOo-
PBIM Pa3BUBAETCS UCKIIOUUTEIBHO MO BOCXOAALIEH uHMUA. KoHCTaTHpOBanock, 4To
MepesIoMHON Toukoi okazascsi 2014 r., oTMEYeHHBIH MOABEMOM YaCTOThl U UHTEH-

" Kumm M. The Cosmopolitan Turn in Constitutionalism: An Integrated Concept of Public
Law // Indiana Journal of Global Legal Studies. —2013. — Vol. 20. — No. 2. — P. 605-628; Somek A.
The Cosmopolitan Constitution. — Oxford: Oxford University Press, 2014.

2 Kumm M., et al. How Large is the World of Global Constitutionalism? // Global Constitu-
tionalism. — 2014. — No. 3. - P. 1-8.

" Brown G.W. The Constitutionalisation of What? // Global Constitutionalism. — 2012. —
Vol. 1. —No. 2. - P. 201-228.
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CUBHOCTH TOJTMUTHYECKU-MOTHBUPOBAHHOTO HACHWIIHS, TTIOCTABUBIIETO TOJ] COMHEHHUE
CTaGUIBHOCTD 1 A3O(EKTHBHOCTD BCETO MEX/IYHAPOIHOTO IPABOBOTO HOPSIIKA .

[IpuopuTeTHBIM HaIpaBICHUEM HCCICAOBAHUMN TJI00ATBHOTO KOHCTHUTYIIMOHA-
JM3Ma CTaHOBSITCS TPYTHOCTH, TPOTUBOACUCTBUSA U YTPO3BI €My, a TaKKe WX TIOJH-
THYECKHE CICACTBHS . B TEOPHH KOHCTATHPYeTCS PasphiB TPEX MOAXOIOB: dTHUC-
CKOTO (paccMOTpeHHE TIJI00ATPHOT0 KOHCTHTYIIMOHAIN3Ma KaK «OOIIECTBEHHOIO
ujeana»), HOpMaTHBHO-TIPABOBOTO (YCMAaTPUBAOIIETO CMBICT B ONTUMAJILHONH KOM-
OMHAIMK HOPM TSI TApMOHU3AIUH U TIPOJIBIKEHUST HHTETPAIIMOHHBIX MTPOIIECCOB) U
(GYHKIIMOHATLHOTO (BUIAIIETO CMBICT B OINpPEACICHUH CTaTyca M B3aWMOJICHCTBUIN
OCHOBHBIX aKTOpPOB Tiporiecca). Ha mpakTuke ke UMEeT MECTO MEePexol OT ONTHMHU-
CTUYECKHX OIICHOK BKJIaJa TCOPUH (B BUJIE BCEOOIIETO CUMBOJIA BEPHI U PYKOBOJICTBA
K JICUCTBHUIO) K TICCCUMUCTUICCKUM, MOAYCPKUBAIONINM €€ YTOIMUYHOCTh, WILTFO30P-
HBII XapakTep JOCTUTHYTOTO €IMHCTBA, MOJAMEHY MPABOBOM MHTErpanuu «QaibIiu-
BOM JIESTUTUMHOCTBIO», HAKOHEII, — K TPSIMOMY OTPHUIIAHUIO JAHHOW TEOPUU Kak «Oy-
Ma)KHOTO THUTPa» — Cyry00 CHMBOJIMYECKOTO (heHOMEHA, HE TOJILKO HE OTPaBIbIBAO-
IIIETO 3aBBIICHHBIX COMMAIBHBIX OXKHIAHUN, HO M BBIPAXKAIOIIETO OIMACHBIA TPEH]T K
KOHCEPBAIUHA HECTIPABEIIIMBOTO MEXKTYHAPOIHOTO MOPSAKA, €T0 YHU(DUKAIIUN U OT0-
poKpaTH3arun .

['maBHOM TEMOM AMCKYCCHM CTaJId MPUYMHBI TOPMOKEHUS TJI00ATBHOTO KOHCTH-
TYIIMOHHOTO TPEH/a: KOPEHATCS JIU OHM B CAaMOM KOHIISIIIINN, MEXaHU3Max U (popmax
€€ TPaHCIIMPOBAHUS, CONMPOTURIICHUH TPAIUIINNA WIIA PEe4Yb UIIET O Ooyiee o0IIeM Kpu-
3HCe TJIO0AIM3AIUY — JIETJI00ATN3aIliH, BRIPAKEHHOW B pErHOHAIM3AIMN, HOBOM CY-
BEPEHUTETE U MPOY., KAKOBA B 3TOM POJIb IMOIMYJIU3Ma, HHTEPECOB HAI[MOHAJBHBIX
AT U UHTEIIEKTyanoB? KoHcTaTUpyeTcs, 4TO M0 Mepe YCUJICHUS MPOIECCOB TIIO-
OaJIbHOW KOHBEPTCHIINH YCUIIMBACTCSI HEUTPAIBHOE OTHOIIICHUE U COMTPOTHUBIICHUE
el 0 BceMy MHUPY, 2 OCHOBHBIMH ()OpMaMH peaklny Ha YHU(PUKAIUIO W IIEHTPaTH-
3aIMI0 BBICTYMAIOT HEO-CELECCUOHU3M (CTpeMiieHHe K 000COOJICHHIO), HYITU(UKa-
U (CTpeMJICHUE K OTPUIIAHUIO MPABOBBIX 00S3aTENHCTB) U O€3pa3inure K MECTHOU

BJ'IElCTI/I1 7.

" Dunoff J.L., et al. Hard Times: Progress Narratives, Historical Contingency and the Fate of
Global Constitutionalism // Global Constitutionalism. — 2015. — Vol. 4. —No. 1. - P. 1-17.

' Lachmayer K. Counter-developments to Global Constitutionalism // Global Constitutional-
ism and its Challenges to Westphalian Constitutional Law / ed. M. Belov. — Oxford: Hart Publish-
ing, 2018. — P. 81-102.

16 Xavier S. False Universalism of Global Governance Theories: Global Constitutionalism,
Global Administrative Law, International Criminal Institutions and the Global South: PhD Diss. —
Osgoode Hall Law School, 2015. — URL: http://digitalcommons.osgoode.yorku.ca/phd/20 (mara
obpamenus — 14.07.2020)

"7 Hirschl R. Opting Out of “Global Constitutionalism” // The Law and Ethics of Human
Rights / ed. G. Stopler. —2018. — Vol. 12. — No. 1. — P. 1-36.
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OCHOBHBIMH TIPOSIBJICHHSIMU KpU3HUCa TJIOOATBHOTO KOHCTHUTYIIHMOHAIN3MA TPH-
3HAIOTCS KOHCEPBATUBHBIN momym3M, packosn EC (Brexit), aBuxeHus: He3aBUCUMO-
CTH, OTCTAMBAIOIIME IIPABOBYIO HICHTUYHOCTh M HEOCYBEPEHHTET °, TPaMIIH3M, a
TAKKe YCHJICHHE aBTOPHTAPHBIX TEHICHIMI 110 BceMy MHpY' . B KOHIIEHTPHUPOBaH-
HOU (opMe T TEHACHIIMH TIPEICTABIIEHBl UMEHHO «TPaMIIM3MOMY, KOTOPBIH paciie-
HUBAETCA KaK MOIIHBIM yAap «U3HYTpW» MO I0OATbHOMY KOHCTUTYLHOHAIU3MY,
pelmmTenpHas yrposa JEMOKPATHH, IpaBaM 4eJIOBEKA, BEPXOBEHCTBY MPaBa U UHIH-
BUIyaJIbHBIM CBOOOJaM Kak (pyHIaMEHTaJIbHON HOpME TI100albHOTO KOHCTUTYIMO-
Hanu3Ma. C y4eToM ATUX T€ONOJUTUYECKUX CIIBUTOB, OTMEYAETCS, YTO INI00ATbHBIN
KOHCTUTYIIMOHHBIN MOPSJIOK OKa3aJCs «CYHIECTBEHHO OCJIA0JIeH», XOTs MpexaeBpe-
MEHHO JeJIaTh BBIBOJ O €ro «IONHOM rudemm»’ . TeHACHIMH K KOHCTUTYLHOHHOM
perpaauimonanu3annu npeacrasieHbl B CIIIA m apyrux KiacCHYECKHX 3armaJHbIX
JIEMOKpaTHsiX, HO 0cOOeHHO BbIpakeHbl B llenTpanbHoit u Bocrounoit Epore, a
TaKKe CTPAHAX MOCTCOBETCKOTO IIPOCTPAHCTBA” .

«KoH(}uKT HappaTUBOB» B COJIEPKATEIBHOM MOHUMAHUU TI100AIBHOTO KOHCTH-
TYLUHOHAJIM3Ma OKA3aJICs CETOAHS YPE3BBIYANHO BEJMK: €ro JMHAMHKA OLCHUBAECTCS
KaK «BPEMEHHOE OTCTYIUICHUE», «KPU3UC», BHIPAKECHUEM KOTOPOTO CTaIu AS(UIIUT
JIEMOKpaTUH U 3pOo3usi riI00aabHOro yrnpasieHus. OOCyKIaeTcsi BOIPOC, MOXKET JId
oclabyieHre TuOepanbHON MOJeNH Ha 3amajie JaTh UMITYJIbC PAaclpOCTPAHECHUIO €€
LIEHHOCTEN B JIPYTrUX pPErnoHax MUpA M, €Clid J1a, TO B KAKOM 00bEeMe M MPH KaKUX
oOcrositenbcTBax? KpuTHky JaHHOW TE€OpUH OTMEYAIOT:

HOK&S&TCJ’IBHO, YTO MHOT'UC 3alllUTHHUKHU r100aJIBHOTO KOHCTUTYIITUOHAJIM3Ma B HeﬁCTBH-
TCJIIBHOCTU OCO3HANOT 3TH OI'PAHUYCHUA. I/IHTepeCHO, OZIHAKO, YTO 3TO OCO3HAHUC HC IIPHU-
BOAUT UX K BBIBOJAaM O HCO6XOI[I/IMOCTI/I OTKa3a OT MPOCKTA UJIN €T0 IEPCOPUCHTUPOBAHM.
HaHpOTI/IB, — BCIACT K 3alIUTC TE3UCAa O TOM, UTO OTIpaHUYCHHA IMOKA3bIBAIOT HGO6XO)II/I-

o 22
MOCTB OOJbIIeH KOHCTUTYLIMOHAIU3aIlluK .

'8 Fierke K.M. Introduction: Independence, Global Entanglement and the Co-Production of
Sovereignty // Global Constitutionalism. — 2017. — Vol. 6. — No. 2. — P. 167-183; Benhabib S. The
New Sovereigntism and Transnational Law: Legal Utopianism, Democratic Scepticism and Statist
Realism // Global Constitutionalism. —2016. — Vol. 5. — No. 1. — P. 109-144.

' Cm.: Handbook on Global Constitutionalism / ed. A.F. Lang, P. Wiener.

** Havercroft J., et al. Editorial. Donald Trump as Global Constitutional Breaching Experi-
ment // Global Constitutionalism. —2018. — Vol. 7. —No. 1. — P. 1-13.

! Meoywesckuii A.H. Beiimapckast AMeprKa: MOMNTHYECKAs TMCKYCCHS O TIPUYMHAX YITaaKa
Benukoil nemokpatuu // [onmutus. — 2019. — Ne 3 (94). — C. 127-160; Meoywesckuii A.H. Koncru-
TYLMOHHAsl peTpanuionanu3anus B Boctounoit EBpone u Poccun / CpaBHUTENEHOE KOHCTUTY-
nuronHoe obo3penue. — 2018. — Ne 1 (122). — C. 13-32; Meoywesckuii A.H. TenaeHIINN MOCTCOBET-
CKHUX TIOJIMTHYECKUX PEKMMOB B CBETE HOBEWIIIECH BOJHBI KOHCTUTYIIMOHHBIX MONpPaBok // ObdmecT-
BEHHBIE HayKU U cOBpeMeHHOCTh. — 2018. — Ne 2. — C. 49-65.

2 Schwébel C.E.J. Global Constitutionalism in International Legal Perspective. — Leiden; Bos-
ton: Martinus Nijhoff publications, 2011. — P. 132.
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[Ipennaraercst onpeaenuTs r100aTbHbIA KOHCTUTYLIMOHAIN3M HE KaK LIEHHOCTbD,
HO pa0O4Ynii UHCTPYMEHT.

IIpenmymecTBa ¥ HEJOCTATKH MAPAAUIMBbI I100AJHHOI0 KOHCTHUTYIHOHA-
JIN3Ma C NPArMaTH4eCKUX MO3ULUIA

B uHTEpHAMOHAIBHON JUTEPAType CYMMHUPOBAHbI IPArMaTUHYECKUE apryMEHTHI
KaK B TI0JIb3Y, TAK ¥ IPOTUB IPUHATHS AAHHOI TEOPETHIECKOI MapaIHrMbl .

J1st cmoponHukos en106anbH020 KOHCMUMYYUuoOHaIusMa 3T npeumyujecmeda CBo-
ISATCA K TEOPETUUECKUM, FOPUANIECKUM, IICUXOJIOTHUYECKUM H IMMOJTUTUYECKUM.

1. Kak ¢unocodckas Teopus rio0anbHbIil KOHCTUTYIIMOHAIM3M BBICTYIIAET B Ka-
YECTBE AJIbTEPHATUBBI a0CTPAKTHBIM TEOPHSIM HJI€AJTIHOTO MEXKIYHAPOIHOTO MOPSI -
Ka, 3aMEHsIsI MOPAJIU3alMI0 KOHCTPYMPOBAHUEM €r0 MPaBOBBIX OCHOB (MPUMEHEHHE
KOHCTUTYITMOHHBIX MPUHIIUIIOB B MEXKTyHApOIHO-TIPABOBOM cdepe);

2. KoHcTuTynMoHanu3anus B MEKIyHApOAHOM TpaBe CIOCOOHA MPOTHUBOCTOSATH
ero nedopmanusaM, pparMeHTalUMd U, CIEI0BATEIbHO, CACPKUBATH AECTPYKTUBHbBIC
ITPOLIECCHI HA TPAHCHAIMOHAIBHOM YPOBHE;

3. HoBblli MUpOBOM NOPSIAOK paccMaTPUBAETCS HE KaK TOTOBBIM pPE3yJIbTAT, HO
npouecc ero (OpMHUPOBaHUSI — MOCTENEHHOE MPOJIBUKEHUE KOHCTUTYLIMOHHBIX Xa-
PAKTEPUCTUK B MEKIYHAPOJIHOM IpaBe (YTO MO3BOJISIET BBIIBUTH MEPECCUCHUE JBYX
BUJIOB IPaBa, MEXIYHAPOIHBIX PEKUMOB U COOM B HAIIMOHAJIIBHOM KOHCTUTYIIMOHA-
Ju3Me);

4. HoBasi KOHUENIMS MNPABOBOTO PETYIUPOBAHUS HAJHALMOHAIIBHOTO YPOBHS
CIOCOOHA CTaTh MPOTUBOBECOM HAPYIICHUSIM MEXAYHapOIHOMN JIErAIbHOCTH CO CTO-
POHBI TOCYIAPCTB U IPYTUX AKTOPOB MEXKAYHAPOIHOTO IIPOLIECCa;

5. KomnencatopHasi ¢GyHKIUSI T100aJbHOTO KOHCTUTYIMOHAIM3MA C YYETOM
MPOLIECCOB JIEKOHCTUTYLIMOHAIM3AIMM Ha BHYTPEHHEM YpPOBHE, BBI3BaHHBIX TJI00a-
Tu3anue u GopMUpPOBaHUEM CUCTEMBI III00ATBHOTO YITPaBICHUS

6. biiaronapst yCTaHOBJICHHIO CTAOMIIBHBIX CETEH TPAHCIIPABOBBIX KOMMYHUKAITUH
B HOBOM MEPAPXMH HOPM IPABOBOTO PETYJMPOBAHMS B pPaMKax TaK HA3bIBAEMOTO
MHOTOYPOBHEBOT'O KOHCTUTYLMOHAJIM3Ma — MEKIYHApOJHOTO, PETMOHAIBHOTO, Ha-
LHAOHAJIBHOTO M JIOKAJbHOIO, OTKPBIBAKOTCS NEPCIEKTUBBI MHTEPAKTUBHOTO B3aUMO-
JNEUCTBUS MEKy HUMU (B YaCTHOCTH IyTEM JIMAJIOTa CYyJIe BCEX YPOBHEM);

7. Jlerutumarus riao0aasHOTO YIPABJICHMsI, HE OCHOBaHHAsi 0oJiee Ha TOCYAapCT-
BEHHOM CYBEPEHUTETE, BBICTYIAET KaK (PakTop CTaOMUIU3ALMU MEXIYHAPOIHBIX OT-
HOILICHMH;

> Peters A. The Constitutionalist Reconstruction of International Law: Pros and Cons //
NCCR TRADE Working Paper. — 2006. — No. 1. — P. 1-10; Peters A. The Merits of Global Consti-
tutionalism // Indiana Journal of Global Legal Studies. — 2009. — Vol. 16. — No. 2. — P. 397-411;
Handbook on Global Constitutionalism / ed. A.F. Lang, A. Wiener.
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8. IHCTpyMEHT MOBBIIIEHHS JETUTUMHOCTA MU OTBETCTBEHHOCTH HALMOHAJIBHBIX
MIPaBUTEIBCTB B UX JICUCTBUIX Ha MEKIYHAPOJIHOM YPOBHE;

9. Kputnueckuii moTeHIMAI TEOPUU U MPAKTHKU [NI00ATBHOTO KOHCTUTYLIMOHA-
JAM3Ma, CIIOCOOHBIM KOMIIEHCUPOBATh KOHCTUTYLIMOHHBIE 1e(PULINUTHI HAa HAI[MOHAJb-
HOM ypoOBHE. Pecypc B KauecTBe akaJieMUYECKOW TEOPUH — FEPMEHEBTUKA U CIOBAaph
KOHCTUTYI[UOHAJIUCTOB, CTUMYJUPYIOIIHE IOUCK MPEOJOJCHUS NePUIUTOB JIErU-
THUMHOCTH B MEXIYHApPOJIHOM IIPaBE;

10. IlonuTHueckas MOBECTKAa MEXIYHAPOJIHBIX M HAIlMOHAJIbHBIX MpeoOpa3oBa-
HUI B KOHTEKCTE MTPABOBOM IT100ATN3aIIH.

Kpumuku 2106a1bH020 KOHCIUMYYUOHAAUZMA" BHIIBUTAIOT CIEAYIONHE KOHTp-
apryMEHTHI:

1. Teopust rmo0aIbHOr0 KOHCTUTYLIMOHAIU3MA HE €IMHA, HO MPEACTABIsET COO0M
KOHIJIOMEpAT Pa3JINYHbIX MOJXO0JI0B, B JIYUIIEM CIIy4ae €€ MOKHO CUMTATh MEKIUC-
[UTUTMHAPHON 00J1aCThIO 3HAHUH;

2. OTCYTCTBYET €IMHBIA AMIMPUYECKUN OOBEKT HCCIEAOBAHUS — BCEMHUpPHAs
KOHCTUTYIHS (eciu He cuuTaTh TakoBoit Xaptuto OOH);

3. BblaBUTaoTCd COMHEHUSI B PEaIbHOCTH ()EHOMEHA, HA3bIBAEMOI'0 KOHCTHUTY-
LMOHATIN3alMel MEXIyHapOJHOrO IpaBa (IOCKOJBKY IOCIIETHEE HE 3HAET CyBepe-
HUTETA KaK OCHOBBI KOHCTUTYLIUN);

4. B coBpeMEHHBIX YCIIOBUAX KpU3Hca IriI00aau3aluy JIe3UHTErpalluOHHbIE MPO-
necchl (pparMeHTanrs MeXIyHapOJIHBIX OTHOILIEHUN) MPEBATUPYIOT HaJl MHTErpa-
IIMOHHBIMU (KOHCTUTYLIMOHATIU3AIINS);

5. YTBepxkaeHHe O TOSIBICHUM HAJIHAIMOHAIBLHOW (MEXIYyHApOJIHON) JIETUTUM-
HOCTHU BBIJIAET KeJlaeMoe 3a JICUCTBUTENBHOE U Ha JeJIe €CTh MPOsIBICHUE «(DabIIn-
BOI'0 YHUBEpCAIM3Ma» M HCKYCCTBEHHO CO3JaHHOW «(adblIMBON JIETUTUMHOCTH
(a false legitimacy). BO3MOXHOCTh KOHCTPYMPOBAHHUS COLUATBHOU JIETUTUMHOCTH
yepe3 MCMOJIb30BaHUE S3bIKAa CO3/1a€T WJUIIO3UIO JISTMTUMHOCTH TJI00aJbHOrO MpaB-
JICHUS;

6. MHOTOypOBHEBBI KOHCTUTYLIMOHAJIU3M SIBIIsIET cOOOM CKopee aecTtaduin3a-
M0 KOHCTUTYLIMOHHOM JIETMTUMHOCTH, MOPOXKAasi pacliMpeHrue KOH(IMKTA JIeru-
THUMHOCTH TPAJUIMOHHBIX HAIIMOHAJIBHBIX U HOBBIX TPaHCHAI[MOHAJIBHBIX WHCTUTY-
TOB, PE3YJIbTATOM KOTOPOTO CTAHOBHUTCS OTCTAWBAHUE HALMOHAIBHOM IPaBOBOMA
«MJIEHTUYHOCTH», @ BHELIIHUM BBIPAKEHUEM — «KOHCTUTYLIMOHHBIN MOITYJIH3M»;

** YIx aprymeHTBI 0606ImeHB! psitoM aBTopoB: Diggelmann O., Altwicker T. Is There Some-
thing Like a Constitution of International Law? A Critical Analysis of the Debate on World Consti-
tutionalism // Zeitschrift fiir auslidndisches oOffentliches Recht und Vdlkerrecht. — 2008. —
Vol. 68. —S. 623-650; Kleinlein T. Between Myths and Norms: Constructivist Constitutionalism
and the Potential of Constitutional Principles in International Law // Nordic Journal of International
Law. —2012. — Vol. 81. — P. 79-132; Delpano R. Fragmentation and Constitutionalization of Inter-
national Law. A Theoretical Inquiry // European Journal of Legal Studies. — 2013. — Vol. 6. —
No. 1. - P. 67-89.
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7. B mnane conmaibHON TICUXOJIOTHUHU TJIOOATBHBIN KOHCTUTYIIMOHATIU3M CO3/1aeT
3aBBIIICHHBIE OKHJIAHUS, CIIOCOOHBIE BECTH K HEOMpaBIaHHBIM BbiBoJaM. OH yBe-
PEHHO OTCTaWBAaET MHTETPALIMOHHYIO IMOBECTKY B MEXIYHAPOIHBIX OTHOIIECHUSIX TaM,
/i€ JJi1 Hee HEeT OOBbEKTUBHBIX OCHOBaHMUM. MexkayHapoIHOE MPaBO — «KOHCTUTYIIHU-
OHHas MyCThIHs». OHO coxpaHseT PyHIaMEHTATILHO HECTIPABEIMBBIN XapakTep, Ha-
XOAUTCA B KPU3HUCE, a M0 MHEHUIO HEKOTOPBIX MPEACTABUTEICH HIKOJIBI MOJIUTHYE-
CKOro peaiii3ma BOOOIle HE SBJISIETCS MPaBOM (CBSI3bIBAIOIIMN XapaKTEp €ro HOpM
JUI. TOCYIapCTB CYLIECTBYET JIMIIb IOCTOJIBKY, ITOCKOJIBKY OHM COTJIACHBI IPU3HA-
BaTh AT HOPMBI);

8. ['moGanbHbIN KOHCTUTYIIMOHAIM3M HE UMEET HUYETO OOIIETO C TPAIUIIUOHHBIM
MMOHMMAaHUEM KOHCTUTYIIHMOHAIN3Ma (OCHOBAHHBIM HAa CYBEPEHHUTETE) — 3TO HE IOpU-
JTAYECKUM, HO YACTO MOJUTUYECKUHN MOAXO0] K JAHHOMY SIBICHUIO, KOTOPBIN, CIIEN0-
BATEJIbHO, HE MOYKET CTaThb OCHOBOM HOPMATUBHBIX U3MEHEHU;

9. B moiuTUYECKOM OTHOIICHUM TJ00aJbHBIM KOHCTUTYIIMOHAIU3M BBICTYIAET
CKOp€€ KaK KOHCEPBATHBHBIN, HEXKEIU PEBOIIOLMOHHBIA TPEH, OTCTanBasi CyIIECT-
BYIOIIYI0O KOHCTPYKIHIO MEXIYHAPOIHOIO MpaBa, TATUCTCKUE CTPYKTYPHI, JETUTH-
MHPYs NMPABOBOM MMIIEPUATIU3M BEIYILIUX JEpPKaB, €BPOIOLIEHTPU3M U FOPUCTOKpa-
THIO;

10. AHasiuTUYecKasi IEHHOCTh TI100aTbHOTO KOHCTUTYIIMOHATN3MA CTaBUTCS 10T
BOIIPOC KaK «akKajgeMuueckuil apredaxt». Bbicka3biBaroTCS OMaceHus, 4TO JaHHBIN
JTUCKYpPC HOPMATHBHO OIACEH, MOCKOJBKY OH AHTU-TUTIOPATIUCTUYEH — COLMAIbHAS
JIETUTUMHOCTh UCKYCCTBEHHO KOHCTPYUPYETCS YEPE3 MCIIOJIb30BAHUE KOHCTUTYLIU-
OHHOTO SI3bIKA U JICJIAET HEPEATMCTUYECKUE 00CIIIaHUsI B TIOJTUTHKE.

Takum o0Opa3zom, KOHCTATUPYEM OYEBUAHBIA PACKOJI B COBPEMEHHOM MHUPOBOM
IOPUIMYECKOM COOOIIECTBE, OJHA YaCTh KOTOPOrO BUAUT B Mapagurme riooajibHOTro
KOHCTUTYLIMOHAIM3Ma BBIXOJ U3 KPU3UCAa MEXAYHAPOJHOTO IpaBa, Apyras — ycMmar-
PHUBAET B HEM €T0 MPOSIBIECHNUE U WLIKO30PHYIO IIOIBITKY IPEOJO0JICHUS KPU3HCA.

IIpaBo u cnpaBeaIMBOCTb: B MOUCKAX KOCMOIIOJUTHYECKOI0 HAeAIa MexkK-
AYHAPOJHOI0 NMPABOBOI0 MOPSAKA

B nebarax o mio0aqbHOM KOHCTUTYHHOHAIU3ME ATHYECKHE apTyMEHTHI JI0JT0e
BpeMsl HaXOJUJIUCh Ha nepudepuu auckyccur. OQHAKO €ro KPUTHUKHU amneUIUpYyIOT
MMEHHO K KaTerOpHUsIM 3TUKU: CHPABEIJINBOCTH, PABEHCTBY, JOCTOUHCTBY, CTaBs MO/
COMHEHHME OCHOBBI CYLIECTBYIOLIETO MEXKIYHAPOJHOTO IOPSANKA U BBIABHUIAsl WHBIC
MIPUHIUIBI KOHCTPYUPOBAHUS TJIO0ATBLHOTO MPaBOBOro Mopsiiaka. PaccMoTpuM Bak-
HEUIINE U3 HUX:

1. Otpuniaercs ero rIOOAIBHBIA U YHUBEPCATBHBIN XapaKTep — Psi TOCYAapCTB
MHpa TOJHOCTBIO OTBEPraroT «Tpouiy» Kak CHCTEMY LIEHHOCTEM U CHMBOJ BEPBI
(marmpumep, Kutaii, BBIIBUHYBIIMN aJbTEPHATHUBHYIO CUCTEMY KOHCTUTYIIMOHHBIX
LIEHHOCTEH, 0a3upyronmxcsi Ha KOH(YLUHMAHTCTBE, a TAKKE MJIEU «HCIAMCKOTOM,
«OyAIUCTCKOT0», «IPABOCIABHOTO» U MPOYMX BUIOB KOHCTUTYI[MOHAINW3MA), JAOT
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IPYroe CoJIepkKaTeIbHOE HANIOJHEHNE €€ KOMIIOHEHTOB (TPAKTOBKA UAEHTUYHOCTH U
CYBEpEHUTETA BCEMH T'OCYJapCTBAMU, B TOM WJIM MHOW MEpPE 3aTPOHYTHIMU BOJHOU
MOMYJUCTCKON PEeTpaguMOHAIA3AIMH), TU00, MPU3HABas UX 3HAUEHHUE, OTKJIAbIBa-
I0T UX pEAIN3alMI0 HAa MPAKTUKE O] MPEIJIOTOM OTTOPKEHHS HAIMOHAIBHON KYJIb-
TypOH W TPYJAHOCTEH MPOJBMXKEHHUS (MHOTHE T. H. «pa3BUBAIOLIUECs» CTpaHbl). Jlo-
MUHHUPYIOIINI 3anaJHbli (€BpONEHCKUI) HApPAaTUB, pACCMAaTPUBAEMBII C 3THUX MO3U-

LA, OKAa3bIBAETCA CTATUYHBIM, IIOCKOJIBKY UTHOPUPYET AUHAMHKY Pa3JIM4Ai B MHU-

25,
pe

2. «Tponna» NpUHLMIIOB, NPEMJIOKEHHAs B JOMHUHHUPYIOLIEM HappaTHUBE, OIpe-
JeNAeTcsl €€ MPOTUBHUKAMU B KAUECTBE PETMOHAJIBHOW, a HE IJI00albHOM CHCTEMBI
MPABOBBIX IIEHHOCTEH, CTOsIIe Ha mo3unusax ogHoro peruoHa (EC) — eBpormnolieH-
Tpu3Ma («EBPOMNEHCKUN KOHCTUTYLMOHAIN3M») U SBIISAIOIICHCS MO3TOMY MOJUTHYE-
CKU aHTaKUPOBaHHOU (11OepalibHOI), a ee MporpamMma — NPOJABMKEHUE ITUX MOJIH-
TUYECKUX MHTEPECOB B MUpE (B KpailHel (opme, Kak anoyiorusi HEOUMIIEPCKUX aM-
ounuii 3anana). B menom npejaraeTcst JUCKYCCHUsI O TOM, Ha KAKMX OCHOBAX JIOJDKEH
(dbopmupoBaThCs rI00adbHBI KOHCTUTYLMOHHBIM H3ailH pa3/iesIeHHbIX OOLIECTB —
MHTErpaluy uim npucroco6aennn (Integration or Accomodation?)™;

3. KoHcTatupyercs HEONpaBIaHHOCTb HAJIEXKAbl HA OOPETEHHE SI3BIKOM KOHCTH-
TYLMOHAJIN3Ma YHUBEPCAIBHOIO XapaKTepa: Jake IIPU UCIIOJIb30BAaHUU CXOJHBIX I10-
HATUWA OHU OCTAIOTCS MPOTHBOPEYMBHIMU B CHUJTYy JTHAMETPAIBHO IMPOTHUBOIIOIOXKHOM
TPAKTOBKM CMBIC/IA KJIFOUEBBIX TEPMUHOB . JIIsi KOHBEHI[MOHAIBHBIX TPAKTOBOK
rJ100aJpHOT0 KOHCTUTYLIMOHAIM3Ma XapaKTepeH YIOp Ha MNpoOJeMaTHKy M SI3bIK
IpaB 4yesloBeKa (B JUOEepanibHOM MOHUMAHUM), HO, 10 MHEHHUIO KPUTHKOB, 3TOT SI3bIK
KaMmy(QaupyeT pa3iuuus B MOHUMAHUM MPaB aKTOPAMHM MEKIYHAapOJHBIX OTHOIIE-
HUM. XapaKTepHbl BOMPOCHI: BO3MOKHA JIM TJI00AbHAs MOJENb KOHCTUTYLIMOHHBIX
npaB””; NeHCTBUTEIBHO JIH MPaBa YENOBEKA COCTABIISIOT CTPOMTEIbHBIA GIOK TIIO-
0aNbHOrO KOHCTUTYLIMOHAJIN3Ma, €CJIM pacCcMaTpuBaTh €ro B KOHTEKCTE TEOPUU U
NPAKTHKH MEXKIYHAPOIHOTO MPaBa M TII0GANBHOTO YIPAaBICHHS ; KK JOKHBI CO-
OTHOCUTBCA B I100aIbHOM MOJIENN TPAAUIIMOHHbIE, TUOEpaIbHbIE U «IIOCTINOEpaAb-
HbIE» MpaBa (HalpuMep, SKOJIOrHYecKue, OMo-3Tudeckre, MH(POpMaMOHHbIE U T. 11.);

% Global Constitutionalism from European and East Asian Perspectives / ed. T. Suami, et al. —
Cambridge: Cambridge University Press, 2018.

2 Constitutional Design for Divided Societies: Integration or Accommodation? / ed.
S. Choudhry. — New York: Oxford University Press, 2008.

" Carducci M. Cross-constitutionalism and Sustainable comparison // Sociology of Constitu-
tions: A paradoxical perspective / ed. A. Febrajo, G. Corsi. — London: Routledge, 2016. — P. 137—
165.

8 Moller K. The Global Model of Constitutional Rights. — Oxford: Oxford University Press,
2012.

* Yahyaoui-Krivenko E. Rethinking Human Rights and Global Constitutionalism. From Inclu-
sion to Belonging. — Cambridge: Cambridge University Press, 2017.
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HAKOHEILl, KaKUM 00pa3oM MOXHO MHTEIPUPOBATh B OJHY CXEMY pa3jIMUHbIE TeOpe-
TUYECKHE TPEJICTABIICHNS O COLIMAJIBHBIX U MOJIUTHYECKMX OCHOBAX KOHCTHUTYLHMOHA-
JM3Ma, ONPEAEIISIONINE BEKTOPHI TJI00ATBHOIO YIPaBJiI€HUs, OTHOLIEHUSI HAPOJIOB U
MPEICTABUTENBCTB . [loJBepracTcsi KPUTUKE CAMO YHHBEPCAIbHOE 3HAYCHHUE SI3bIKA
rJ100aJIbHOTO0 KOHCTUTYIIMOHAIM3MA, ITOCKOJIbKY, IO MHEHHIO OIIMOHEHTOB (IIpeACTa-
BUTEJECH «KPUTUYECKOM MIKOJIBI MEXIYHAPOJHOTO IMpaBay»), BEAET K YHU(DUKALUU
CO3HaHMSI, OCHA0JICHHUIO «JIEMOKPATHYECKOTO Pa3HOOOpas3us» W TauT OMACHOCTH MO-
JaBJICHUSI OOJIBIIMHCTBOM PA3JIMYHBIX JTUCKPUMHUHUPYEMBIX (MaprUHAIbHBIX) TPy
Y UHJMBUJIOB, FOJIOC KOTOPBIX OCTAETCS HE YCIIBIIIAH;

4. He onpaBaajiiCh OKUJAHUS, CBSI3aHHBIE C IMOCTYIATEIbHBIM U JINHEWMHBIM pa3-
BUTHEM MHTErPALMOHHBIX MPOLECCOB (MM KOHBEPIEHINEH), CMEHUBIIUECS POCTOM
(dparMeHTalM MEXIyHapOJHOTO NpaBa M JE3UHTErpalllM: ee Haubosee BHevaT-
JAIOIMMH TIPUMEpPaMHU BBICTYNAalOT DpEeKCUT Kak NpuUMep BBIXOJA EBPOIECHCKOM
CTPaHbl M3 CHUCTEMBI €BPOIIECHCKOr0 TPAaHCHALMOHAJIBHOIO PETYJIMPOBAHUS MU IIPO-
rpamMma agmuHucTpauuu Tpammna no Bbeixoxy CIIA w3 mpUHATBIX MEXTyHAPOIHBIX
JIOTOBOPOB, HE TOBOPSL O MUPOBOW BOJIHE MOMYJIM3Ma, OTKPHITO BBICTYNHMBIIETO C
ujeel peBU3NU JUOEepaIbHbIX KOHCTUTYIIMOHHBIX IPUHLIUIIOB U IEHHOCTEW;

5. [logBepraercs pactyiieid KpuTuke (HOpMalIbHBIA XapaKTep JaHHOW KOHIIET-
LIUU, KOTOPasi CO3HATEIbHO MCKIIOYAET U3 CPEepbl pACCMOTPEHUS INI00ATBHOTO KOH-
CTUTYLIMOHAJIU3Ma OOIIEKYJIbTypHbIE (PaKTOpbl (CYBEPEHUTET, UIACHTUYHOCTh, Ha-
LMOHAJIbHAS BOJISl, STHUYECKUE WM TUIEMEHHbIC TPAAUIINH, WIA CaKpaJlbHbIE WMIIE-
paTHBBI), a TAK)KE TAaKUE IMOJIMTUYECKHE MEepEMEHHbIE KaK HJIEOJIOTHsl, SKOHOMHMKA,
COLIMAJIBHASI CTPYKTYpPA, U, YTO NPUHLHUIIMAIBHO, — BJIACTh), XOTS UMEHHO OHM OIlpe-
NEISIOT Ce(HKY TOX0I0B HE 3alaIHbIX OOECTB’ ;

6. [TocTaBneHbl 101 BOMPOC HEKOTOPHIE TEOPUH M MHCTPYMEHTHI IPABOBOM MHTE-
rpally, B YaCTHOCTH, CPABHUTEJIbHOE KOHCTUTYLIMOHHOE IMPaBO, TPAHCHALMOHAIb-
HOE IIPaBO M «TPAH3UTApPHAs OCTULUSA», KOTOPas OAHUMHU PAaCCMaTpPUBAETCS Kak
croco0 BbIX0Ja U3 KOH(MIMKTOB M KaTalIu3aTop nepexoja OT aBTopuTapusma K JeMo-
KPATHK ", & JIPYTHMH — KaK IMyTh K YHUDUKAIMN 1 HABSI3bIBAHHIO CTAHIAPTOB HHTEP-
MpeTaIy OJIHUX CTPaH (MU PErMOHOB) APYTUMH, TUNEpTpodus cyneOHON BIACTH 1O
OTHOUIEHUIO K APYTMM BETBSIM BJIACTH, 3aCTABIIAIONIAS BCIOMHUTh TE€3UC O «IIpaBJie-
HUU cyneﬁ»”;

7. Bce 3TH NpOTHBOpPEYUS] COCIMHSIIOTCS B PAa3JUYHBIX BUIACHUSAX MEPCIEKTUB
robaneHOro ynparieHus (global governance), — COOTHOILIIEHHUSI B HEM TapaMeTpPOB

3% Social and Political Foundations of Constitutionalism / ed. D.J. Galligan, M. Versteeg. — Ox-
ford: Oxford University Press, 2012.

31 Xavier S. False Universalism of Global Governance Theories: Global Constitutionalism,
Global Administrative Law, International Criminal Institutions and the Global South.

32 Teitel R.G. Transitional Justice. — Oxford: Oxford University Press, 2000.

33 Hirschl R. Towards Juristocracy: The Origin and Consequences of the New Constitutional-
ism. — Cambridge: Harvard University Press, 2004.
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MEKIYHAPOJAHOTO, KOHCTUTYIMOHHOTO W aJMUHUCTPATUBHOTO PETYJIHPOBAHUS
(global administrative law). [IpeqmeTom ocTpoil TOJIEMUKH SIBIISIETCS COOTHOIIIEHUE B
ATOM MPOLECCE YACIBHOTO BKJIAJa TPAIUIIMOHHBIX UTPOKOB (TOCYAapCTB U MPU3HAH-
HBIX MEXJIyHapOJHBIX opranuzainui u oobenunenuit — OOH, BTO, EC, EADC, me-
KIYHAPOJIHBIX CYJIOB U JIp.) C HOBBIMU UTPOKAMU — MPEK/IE BCET0 MEXKTyHAPOTHBIMU
¥ HarpoHanbHeiME HIIO, TpaHCHAIMOHATHBIMU KOPIIOPALHSAME® ', 00beIMHEHUAMH
HNHuTepHeT-co00IIecTBa, a TaKKe PA3ITMIHBIMU TPYIITIAMHA ¥ WHAWBUIAMHE, IPUHITAITH-
QIbHO CTOAIIMMU Ha MO3ULHUAX a0CONIOTHOTO KOCMOIOJUTH3MA M OTPULIAHUS Ha-
[IMOHAJIBHBIX TPAHMI], BKJIIOYAsl aHTU-TJI00ATMCTOB, aHAPXUCTOB, JMOEpPTApUAHIIEB,
MUTPAHTOB U JIa)K€ MPEJICTABUTENEH CEKCyaIbHBIX MEHBIIMHCTB U TPaHCHAI[MOHAIIb-
HBIX KPUMHHAJIBHBIX CTPYKTYP.

B nenom, He pellieH Bompoc, JOJKHA JIM B OCHOBE 3TOr0 MPOEKTA JieKaTh Kilac-
cUYecKas 3amnajHasi napajurmMa KOHCTUTYIUU (OCHOBaHHAs HA JIMOepaIbHOW KOHIIETI-
[[MY TIPaB 4Y€JIOBEKA) UJIM B €€ OCHOBY JOJIKEH OBITh MOJIO0XKEH KOMIPOMUCC Pa3iny-
HBIX TIPABOBBIX KYJIBTYp MHPA, BKIIOUYAOIINN, B TOM YHCIIE, KOPITYC HETUOEPATbHBIX
(WM T. H. TOCTIMOEPAIbHBIX) IIEHHOCTEH W Jla’ke MPaBO aBTOPUTAPHBIX PEKUMOB?
[{eHHOCTHBIN pacKoa B MHUPOBOM COOOIIECTBE HamOOJiee YETKO MPEACTaBIEH B TJIO-
OaJIbHOM COPEBHOBAHUM CTPATETHil TOCTPOCHUSI HOBOTO MUPOBOTO TOPSJIKA.

Konkypupywomue cTpaTerun nepeycrpoiictea MEPOBOro MpaBoBoOro Mmopsia-
Ka

PaccmoTpenue 17100aibHOTO KOHCTUTYIIMOHAIM3MA KaK HACOJIOTMU U COBOKYTI-
HOCTH 3TUYECKUX IIEHHOCTEH MO3BOJISIET BBISIBUTH Psifi OCHOBHBIX KOMIIOHEHTOB: (pu-
noco(ckue OCHOBaHMS, IIEHTPHI U TPYIIbI UHTEUIEKTYaJI0B, BOBJICUCHHbBIE B UX 00-
CY)KJIeHHE, CIOCOOBI KOMMYHMKAIIMU C TJIOOAIBHBIM TPAXKIAHCKUM OOIIECTBOM H
CTPYKTYpaMH BJIACTH. DTH MapaMeTphbl B KOHIIEHTPUPOBAHHOU (hopMe MPEe/ICTABICHBI
B KOHKYPHPYIOITUX CTPATETHUAX W TEXHOJIOTHAX MPOBIIKEHUS HIICH B 00IIEeCTBE, TH-
MOJIOTHS] KOTOPBIX BO3MOKHA UCXO/S U3 MPUHSATOTO UM OCHOBHOTO OOBEKTa M MHCT-
pyMmeHTa peopMUpPOBAHHS.

llepsas epynna cmpameeuii TPOJIBUKEHUS TJIO0ATHLHOTO KOHCTUTYIMOHAIM3MA
OTpaKaeT TPATUIIMOHHYIO KOHIIEIIIUIO UCIIOJIH30BAHUS KIIFOUEBBIX HOPM M UHCTHUTY-
TOB MEXIyHApOJHOIO MpaBa JJis ero npojBrkeHus. CorjiiacHO 3TOW MO3UIIMH TJI0-
OanpHasi KOHCTUTYLIMA yKe cymiecTByeT — 370 XapTtusi OOH (koTopyio B MOMEHT ee
MIPUHSTUS HEKOTOPBIE OMPEESUIN KaK «KOHCTUTYITUIO»), a 3a7ad4a COCTOUT B TOM,
4TOOBI BRICTPOUTH HA €€ OCHOBE HEMPOTUBOPEUUBYIO KOHIICTIIINIO COOTHOIIECHUS pa3-
JIUYHBIX YPOBHEHN MPABOBOTO PETYJIMPOBAHUS — MEKTYHAPOIHOTO (TpaHCHAIIMOHAIb-
HOTO), PETHOHAIBHOTO (MEXKTyHAPOIHBIC COIO3bI M UX MHCTUTYTHI) U HAITMOHAIBHOTO
(rocyiapCcTBEHHOT0) TIpaBa, 00ECNEYNB CHSATHE MPOTUBOPEUYHM MEXKIy HUMHU C TIO-
MOIIIBIO TMAJIOTa CYJIOB — C TOCJEI0BATEIbHBIM MPOBEACHUEM MPUHIIUIIOB XapTUU

3% Bhandari S. Global Constitutionalism and the Path of International Law. — Brill: Nijhoff,
2016.
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KaK KOHCTUTYIIMOHHBIX . BapHaHTOM JaHHON KOHIICNIMHM MOXKET OBITh HMpH3HAHA
ujesl IPUOPUTETA UHTErPALIMOHHBIX POLECCOB HA CPEAHEM YPOBHE — CO3JAAHHE MOA
srunod OOH psina pernoHalbHBIX MEXITYHApPOIHO-IPABOBBIX PEXKUMOB, O00OBEIU-
HSIIOIIUX TPYMIBI rocyaapcTB (Hampumep, o odpasiy EC, koTopslil paccmarpuBa-
eTcs KaK uiean), ¢ MocaeayioNlell HX B3aUMHOI HHTerparueir . JlaHHas KOHIICIIIHS,
OJIHAKO, MOJIBEPraeTcsl KPUTUKE KaK C TEOPETUYECKOM TOUYKHU 3peHus (B cuity QpyHna-
MEHTAJIbHBIX Pa3Iu4Yhid MEXKIYHAPOJAHOIO U KOHCTUTYLIMOHHOIO IIpaBa), Tak U ¢ MO-
JUTUYECKOI: MPOBEJIEHNE TON UAEH HEBO3MOXXHO 0e3 pegopmupoBanusi OOH wnn,
KaK MUHUMYM, PEOI0JICHNS IPOTUBOPEUNN BEAYIINX rocyaapcTs — wieHoB CoBeTa
besonacHoctu OOH, xoTtopoe B 0003pHMOI NEPCIEKTUBE BBIMJISIAUT MaJIOBEPOSIT-
HBIM.

Bmopas epynna cmpameeuti npoABUKEHUS — Yepe3 MOCTENEHHOE PePOpMHUPOBa-
HUE MEXIyHapOJHOTO mpaBa. [7100anbHBI KOHCTUTYLIMOHAIM3M PACCMATPUBAETCS
KaK IPOAYKT MEXAYHAapOJHOIO MpaBa U CBA3aHHAs C HUM IOpUANYECKas, akaleMuye-
CKasl M mojuTudeckas rnopectka. CopepxaHue 3TOM CTpAaTEruu — UACHTH(PUKALNS U
000CHOBaHUE MPUMEHEHHS] KOHCTUTYLMOHHBIX MPUHILIUIIOB B chepe MEKITyHAPOIHO-
ro IMpasa ¢ U0 ClIeJIaTh MEXKIyHAPOIHbIA TOPsiAoK Oosee 3Pp(HEKTUBHBIM U CIIpa-
BeUIMBbIM. KpurepusiMu mpoJaBUKEHHsI 3TOW MPOrpaMMbl BBICTYHAlOT — KOHCTUTY-
UoHanu3anus QyHKIUHU MpaBa MEXyYHAPOIHON OTBETCTBEHHOCTU M CO3JaHHE CEK-
TOPAJIbHBIX KOHCTUTYLIUIA B CHEIUANIBHBIX O0JACTAX MEXIYHApPOIHOTO npaBa. C 3THX
MO3ULIUIA OCHOBHBIMU MapaMeTpaMy KOHCTUTYLIMOHAIU3ALNHA MEXAYHAPOIHOTO Mpa-
Ba JIOJDKHBI OBITh MPU3HAHBI: IEPECMOTP TPAKTOBKH IOCYIapCTBEHHOI'O CyBEpEeHUTE-
Ta (eil MPOTUBOIIOCTABIISAETCS «'YMAaHU3UPOBAHHBIN CYBEPEHUTET»), IPUHIUIIA [OCY-
JIApCTBEHHOI'O corjacus (OH 4aCTHMYHO 3aMEHSETCS MaKOPUTAPHBIM IPUHATHEM pe-
HIEHUI B paMKax rio0ajbHOTO rpakJIaHCKOro oo1iecTa); 000CHOBaHUE MPUOPUTET-
HOM 3aIiuThl psiga 0a30BbIX LEHHOCTEH (IIpaB yeloBeKa, KIMMAaTa, BO3MOXKHO, CBO-
OOZHON TOProOBIIM), KOTOpPbIE MOJY4YalOT YHHBEpPCAIbHOE MPHUHSITHE, OTPAKEHHOE B
MEXIyHApOAHBIX JOrOBOpAX; JIETaJIU3alMs MEXAyHApPOAHBIX CIOPOB (YCTaHOBJICHHE
MEXIYHAPOJHBIX CYJIOB W TPUOYHAJIOB C KBa3U-00S3aTEIbHON IOPUCIUKIIUEH) U
pacUIMpeHrue poJid TPAHCHAIIMOHAILHOTO MpaBoCyausi — OajlancupoBaHue (ypaBHO-
BEILIMBAHKE) KaK KOHCTUTYLIMOHHAsI TEXHUKA. Penienne 3Tx 3a7a4 — TOJIbKO MEPBBI
1Iar B HATIPABJICHHH II06AIEHOTO KOHCTUTYIIHOHATH3MA® .

Tpemvsi epynna cmpameeuti UICXOOUT U3 UAEH MPABOBOIO Ayallu3Ma MEXIyHa-
POJIHOTO M HAIIMOHAJIBHOTO KOHCTUTYLIHMOHHOTO MpaBa U MX «B3aUMOJOTOIHUTEb-
HOCTH», T. €. BBICTpPAWBAaHHUS PA3JIUYHBIX MOJYCOB OTHOUIEHUN U B3aUMOJICUCTBHIA

3% Fassbender B. The United Nations Charter as the Constitution of the International Communi-
ty. — Leiden: Nijhoft, 2009.

3% Habermas J. The Divided West. — Cambridge: Polity Press, 2008. — P. 115-116.

37 Peters A. The Merits of Global Constitutionalism. — P. 399.
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MEXy HUMHI . T1epCIIeKTHBBI COOTHONICHHMS TJIOOATLHOrO ¥ HAIMOHATIBHOTO KOH-
CTUTYILMOHANIU3Ma BKJIIOYAIOT PsJl ONIMil: 1) HamonHeHWe HEKOTOphIX (pyHAaMEH-
TaJIbHBIX HOPM MEXIYHApPOJHOTO IMpaBa KOHCTUTYLIMOHHBIM COJEp)KaHUEM; 2) B3a-
MMHOE BIIUSIHUE JIBYX BHJIOB MPaBa, OCHOBAHHOE Ha «JOTOJHUTEIBHOCTU» (KOMIICH-
CaTOPHBIM KOHCTUTYLIHMOHAIU3M); 3) COXpaHEHHE HEeHUTpaabHOCTH (TMOKOE pa3HOO00-
pazue); 4) NOCTENEHHOE BBITECHEHHE HAMOHAIBHOIO KOHCTUTYLIMOHAIM3MA (AEKOH-
CTUTYIIMOHATU3AIHNS ); 5) KOHQJIMKT ¢ HESICHBIMU TOCTEACTBUAMHI; 6) COMMKEHUE Y-
TE€M TOJKOBaHUS (CyJIEOHBIM KOHCTUTYLIMOHAIN3M); 7) COYETaHHE KECTKOTO U MST-
KOro mpaBa’’. B 1eJIoM pedb HeT O 3aMEHe MM YaCTUYHOI 3aMeHe HAIHOHAIBHBIX
HOPM YHHMBEPCAJIbHBIMU C YYETOM TaKUX MMapaMeTpOB II100aIbHOTO MOPSAKA KaK €ro
JErUTUMAIMS, JIETaIu3alusd U WHCTUTYLUOHAIM3AIMSA. OJTO OINPEACNIeT paziindyue
HaIlpaBJIEHUI MEPECMOTpa CYIIECTBYIOMIETO MOPSIIKA: €CIU KOHUEMLHS KOHCTUTYIIU-
OHHOT'0 TIpaBa J0JIKHA OBITh IEPECMOTPEHA, TO BAKHO PEIIUTh, UJIET JIU peUb O MOJI-
HOM TepecMOTpe (BIUIOTh IO OTKAa3a OT CAMOCTOSITEILHOTO 3HAUYCHUS HAIMOHAJIbHBIX
CYBEpEHHBIX KOHCTUTYILIMW), pealM3allid TPUHIHUIA TPABOBOTO Ayaln3Ma Kak
«B3aUMOJONOJHUTENBHOCTH» (KOMIIEHCATOPHOCTH) ABYX OTpaciiell MpaBa, Uil OCO-
OOM TpaHCHALMOHAJIBHOM IpaBe (KOTOpOE HE SIBJISIETCA CMHOHMMOM HU MEXAyHa-
POJHOTO, HU KOHCTUTYLIMOHHOTO).

Yemeepmas epynna cmpamezuii OCHOBaHA Ha CIIOHTAaHHOW TpaHcopManuu
(amanranMM) mpaBa B HOBBIX YCIIOBHSIX INIO0AIbHOTO PAa3BUTHUS IyTEM IOCIEI0Ba-
TEIBHOTO MPUHATHUS HOBBIX CTAaHJAPTOB U UCTOYHHUKOB MPaBa, OTKa3a OT psiia Mpex-
HUX (PyHIaMEHTaJIbHBIX OCHOB (MPEXIE BCETO — MPUHIIUIA TOCYIapCTBEHHOTO CyBe-
peHuTeTa), 160 — MoaudUKanuu Uux cMmbicia. CIIOHTAHHBIN XapakTep W3MEHEHHI
OTpak€H B TOSIBJICHMH HOBBIX 00JIacTEeH peryjIupoBaHMs, KOTOPbIE B paMKax COIIMe-
TaTbHOW TEOPWU TpeaaraeTcsi ONpeeuTh Kak (pparMeHTapHble PeXUMBI, TeHEePH-
pyIOIHe HOBBIE PAa3HOBMHOCTH mpaBa’ . Ho JaHHBIH MOIXO0 BAXEH M JUIs OHHMa-
HUA TpaHchopMaIuil TpaIUIIMOHHOTO KOHCTUTYIIMOHANIM3MA. [ UIloTe3a 3aKitouaeTcs
B TOM, YTO B KOHCTUTYLIMOHAJIU3ME CYIIECTBYET CETEBOM AP(HEKT — KeJIaTeabHOCTH U
BBITOJTHOCTH TIPUHSTHS OJJHUMU CTPaHAMHU TOTO K€ THIMA KOHCTUTYIITHOHHOTO PEXH-
Ma, KOTOPBIH APYTHE YKe MPUHSIN. YICHCTBO B KOHCTUTYITHOHHBIX CETSIX MO3BOJISICT
o0ecreyuTh IOCTYI K pe3epByapy MpaBOBOTO KanmuTaiaa — SKOHOMUYECKOMY TMPOILIBe-
TaHUIO ¥ BHENTHEH Oe3omacHOCTH. B pe3ynbrare, Kak mpeanosaraeTcs, TCHACHIINH K
KOHBEPIEHIIMU MOTYT IMOJYYUTh MEpPEeBeC HaJl TCHICHIUSIMH K MOJSPHU3ALUNA B PaM-

¥ Von Bogdandi A. Constitutionalism in International Law: Comment on a Proposal from
Germany // Harvard International Law Journal. — 2006. — Vol. 47. — No. 1. — P. 223-242.

39 CuctemaTtuzanus STUX MO3HUIKKA naHa B KH.: Atilgan A. Global Constitutionalism. A Socio-
Legal Perspective. — P. 203.

* Teubner G. Constitutional Fragments: Societal Constitutionalism and Globalization. — Ox-
ford: Oxford University Press, 2012.
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KaX HAIpPABJICHHOTO MCIIONb30BaHUs 3TOro cereoro 3ddekra’’. Dra crparerns, co-
3ByuHas HueIM VHTEPHET-KOHCTUTYLMOHAIM3MA W SJICKTPOHHOM IEMOKpATHH
BIPOYEM, IIEJTMKOM OCHOBAaHA Ha MPEAINOJIOKEHUH O TOM, YTO CIIOHTAHHOE JIEUCTBUE
ceteBoro »¢dexra paboTaeT B MOJIb3Y MPOJBIKEHUS JTUOEPATLHON JIEMOKPATUH U
rJ100aJIbHOTO0 KOHCTUTYIIMOHAIN3MA, YTO HE OYEBHJIHO, OCOOCHHO B CBSI3H C TOIBIT-
KaMU TOCYJIJapCTB MOCTaBUTh ’TH KOMMYHHUKAIIMH 0T CBOM KOHTPOJIb.

llamas epynna cmpamezuil N€NaeT CTaBKY HA MOJUTHYECKYI0 MHTEPHPETALHIO
T1100aIBHOTO MPaBa U yIpaBIeHus . [ T06amu3ays, eclIu IOHMMATh €€ KaK MPOLece
BBIPDABHHMBAHUS YCJIOBUM pPa3BUTHS, BEAECT K U3MEHEHHUIO MEXKIYyHAPOJHBIX OTHOIIE-
HUU, MOBBIIIAS POJIb CBSI3BIBAIOIIMX 0053aTENbCTB, KOHCTUTYIIMOHAIM3MA U YIIpaB-
JieHUsI, BOOOIIE aKTyalu3upys PacCMOTPEHHE IpaBa Kak «IpaBuUTess». MexayHa-
pPOJIHOE MPaBO, KaK OHO CPOPMHUPOBATOCH UCTOPUUYECKH, SIBJIECTCA HECIPABEIMBBIM
— BBIPAJKAET IPUOPUTET LIEHHOCTEW U UHTEPECOB TOMUHUPYIOIINX CTPaH U PETUOHOB
HaJ| ocTalibHBIMU. OIHAKO TIPABO — UHCTPYMEHT M XO3SIMH TI100aIu3aluu: OHO CO3/a-
€T JM3aiiH BCEro Ipoliecca, OnpeneseT Npupoay, GopMallbHbIE 3Talbl U HaIpaBJie-
HUsl rio0anu3anuu. Borpekn TpakTOBKE MEXKIYHApOJHOrO MpaBa peanucramu (OT-
PHULIAIONIMMU €T0 CBS3BIBAIOIIMKI XapakTep), UMEHHO HJes CBSA3BIBAIOIINX 00s3a-
TEJILCTB BBIPAYKAETCS B KOHLEMIIUU TI100aTbHOTO KOHCTUTYIIMOHAIM3MA U YIIpaBie-
Husi . KoHcTatupyst Je(HIUT AEMOKPATHH HA MEXIyHAPOJHOM YPOBHE, 3TOT MOJ-
XOJl OIpenesnsieT riI00anbHbli KOHCTUTYLMOHAIU3M CKOpPEE KakK IOJUTUYECKUN
TPEH/I, TJIaBHYIO MPOOJIEMy BUJIUT B 00ECIIEYEHUU JISTUTUMHOCTH TpaHCHAIIMOHAJIb-
HBIX MHCTUTYTOB, @ UHCTPYMEHT — B MPHUHSITHUU TOCYIapCTBAMU HOBBIX CTaHIApPTOB
rJI00aJIbHOTO YIIPABJICHUS U TATITIOMATHH.

Illecmas epynna cmpameeuti OCHOBaHA Ha TIOHUMAHUU TJI00AJTLHOTO KOHCTUTY-
[MOHAIN3Ma KaK MOCTOSHHOIO JHAJIOra MEXAY €ro akTopaMu — CBOEro poja rnepma-
HEHTHOTO OOCYXJEHHUSI CTOPOHAMHU MEHSIOIIETroCsl COAECpM aHus ri100aibHOro oduie-
CTBEHHOTO JI0roBOpa (OKOHYarelbHas (opMmyja KOTOPOTO B MPHUHIIMIE HE MOXKET
ObITh HalzeHa). CaMo corjache CTOpPOH Ha MOMCK paboyero paBHOBECHUS] MEXIy WH-
TETPAllMOHHBIMU W JE3UHTEIPALIMOHHBIMM TPOIIECCaMU CO3/aeT JJIsl YYaCTHUKOB
JMajora MeHTP UICHTUYHOCTU, KOTOPhIA MPOTUBOCTOUT KOH(PPOHTAIIMOHHBIM yCTa-
HOBKaM Ha pa3iM4Msl U TO3BOJIAET JBUTAThCA K COMMKEHUIO mo3uiliuid. KoHCTUTY-
[IUOHAJIIM3M — MOCTOSIHHOE COINOCTaBJICHUE KOHCTUTYHPYIOIIEH U KOHCTUTYIIMOHHOMN
Bractu. Co3anne KOHCTUTYIIMH — OECKOHEYHO MPOOIKAIONTUICS TIPOIIeCC, COMpo-
BOXKJaeMbli iebatamMu U criopamu (60pb00it). B TO e BpeMs, KOHCTUTYIIUU JTOTKHBI

*! Law D.S., Versteeg M. The Evolution and Ideology of Global Constitutionalism // California
Law Review. —2011.—Vol. 99. —No. 5. —P. 1163-1164, 1173.

* Meoywesckuii A.H. Koncturyrms MHTepHeTa: ues, TPOSKTHI 1 MepcrekTHBsl // OGmecT-
BEHHBIEC HAYKN U COBPEMEHHOCTh. — 2019. — Ne 1. — C. 71-86.

* Benvenisti E. Law of Global Governance. — Hague: Hague Academy of International Law,
2014.

* Bhandari S. Global Constitutionalism and the Path of International Law.
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MOCTYJIMPOBAThCS B paMKax MOJJEpKaHUsI €AUMHCTBA, MOPSAIKA U B3aUMOJACHCTBHS,
HEOOXOJIUMBIX JIJI1 MUPHOTO MPOJIOJKEHUS COBMECTHOI'O MTOMCKA MOJIHOCTHIO pealiu-
30BaHHOW KOHCTHUTYIIMHM, KOTOpas YCTaHABJIMBACT IMPABOBOM OamaHC MEXIYy HICH-
TAUYHOCTBIO U PA3JIMYMAMHU. DTO IO3BOJIAT 3aAMOJIHUThH JAKYHbl KaK B TPaHCHAIUO-
HaJbHBIX, TAK U B HALIMOHAJIBHBIX KOHCTUTYLUSAX M JIMKBUAUPOBATH HEOIPEIECICH-
HOCTb B IIPEOIOJICHHH OIIMGOK B OTPACICBOM IpaBe BoOOmIE " .

Cedbmas epynna cmpame2uti TPUHUMAET 32 OCHOBY MPUHIIUI JOMUHUPOBAHUS B
npoliecce riao0anu3aiuy OJTHONM MOJENIH IEMOKPATUH («3armaHoN»), 4acToO CBSI3bIBas
ee cynp0y ¢ ogauM rocynapctsoM (CILIA) unu rpynmoit rocyaapcTB (00beAMHEHHBIN
«3aman»)*®. OHa HCXOIUT M3 TOTO, YTO MEKIYHAPOIHOE TPABO B IPHHIIHIIE HE MO-
KET JIeXKaTb B OCHOBE MPOIIECCOB MPABOBOM HMHTErpalivii (MM MOXET BBIMOJHATH
JIUIIb BCIIOMOTaTEIBHYIO POJIb), TOCKOJIBKY HE 00JaacT BaKHEUIIHUM MapaMeTpoM
KOHCTUTYIIMOHANIM3MA (IPUHIMI CyBepeHuTeTa). Eciin HET MUpPOBOTO rocyJIapcTBa,
TO HEBO3MOYKHA M BCEMUpPHasi KOHCTUTYyUUs. KpaliHss mo3unus, paccMaTpuBaromias
“Pax Americana” B KaueCTBE OCHOBBI W IMpooOpasza MnepeycTpoucTBa rio0alIbHOTO
MPABOBOTO MOPSJIKA, BHI3BIBAET PACTYIIEE HEMPUSITHE KAaK TEOPETUKOB MEXKIYHAPOI-
HOT'O TMpaBa, TaKk U CTOPOHHUKOB «MHOTOIOJSIPHOTO MHUPa» U, B YaCTHOCTH, TE€X €r0
PETHOHOB, KOTOPBIE CTPEMSTCA OTCTOATH HE 3amaHble MOAEIH pa3BUTHs (T. H. «[110-
OanpHbIN FOr» nimm «I'moGanbHBIN BOCT0K>>)47. JlanHas mo3unysi TOMUHHUPYET B POC-
CUHCKUX TPyJax, UCXOJAIIUX U3 TOTO, UTO «YHHBEPCAJIbHASI KOHCTUTYIUS» «HEBO3-
MO’KHA B HPHHIMIEY = MM HPEICTABISET COOOH «CHMYISIKP», OTPAXKAIOMIHI HIe0-
JIOTHIO DKCIIAHCHH 3araza’ .

CeMb pEeKOHCTPYHPOBAHHBIX CTPATEruil BpallaloTCsl MEXAY ABYMS KpalHOCTSIMU
— OTPULIAHUEM MEXKIYHAPOJAHOW KOHCTUTYLIMM U MOHOIOJISIPHBIM €€ MPOJIBH)KECHUEM.
OHu pa3auyaroTcsl CoJep KaTeIbHBIM MOHUMAHUEM HMHTETPALIMOHHBIX MPOIIECCOB,
OXBaThIBasl UJCOJIOTUYECKUE, MTPABOBBIC, HHCTUTYIIMOHAJIbHBIE TTapaMeTPhl €ro J0C-
TWXKEHUS, HO €IMHBI B OJJHOM — CTPEMJICHUH JOCTUYb (DOPMATM30BAHHOTO COTJIACHS
aKTOPOB TJIOOAJIBHOTO TIPABOBOTO PETYIMPOBAHMS MO JIMHUK OOIIEro MPUHSITHUS MPO-
LIEIyp €ro CO3/IaHus.

* Rosenfeld M. Global Constitutionalism. Meaningful or Desirable? // European Journal of In-
ternational Law. —2014. — Vol. 25. —No.1. — P. 177-199.

% United States Hegemony and the Foundations of International Law / ed. M. Byers,
G. Nolte. — Cambridge: Cambridge University Press, 2003.

*7 Constitutionalism of the Global South / ed. D.B. Maldonado. — Cambridge: Cambridge Uni-
versity Press, 2013.

8 MexnyHapoHOE U KOHCTUTYLIMOHHOE MPaBo: MpoOJIeMbl B3aUMOACHCTBHS / 1O/ peaKiueit
A.A. Jlopckoii, C.B. boukapesa. — Cankt-Ilerepoypr: Aned-IIpecc, 2016. — C. 11.

¥ Cwm., manp.: Tonuapos B.B. TnoGanbHEI KOHCTHTYIHOHAIN3M: COMMATBHO-PHIOCOPCKHIT
aHanu3. — Mocksa: CnytHuk, 2016.
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BoiBoabi: IlepcnekTUBBI 17100aJIbHOT0 KOHCTUTYHMOHAIN3MA KAK HAYYHOM
TEOPUH U MOJIUTUYECKOH UIe0JI0THH

MoX’HO KOHCTaTUPOBATh, YTO MPOOJIEMBI TTI00ATHLHOTO KOHCTUTYLIMOHAIU3MA HE
pEeIaroTCs UCKIIOUUTEIBbHO Kak MpoOJeMbl ropuanyeckue. Teopusi rio0agbHOro
KOHCTUTYIIMOHANIM3Ma CHOPMYIUpPOBaia Psifi BOBMOXKHBIX MOAXOAO0B C MO3UIUN Me-
XKIYHAPOJHOIO MpaBa, €ro KOHBEPreHIIUU ¢ KOHCTUTYIIMOHHBIM MPABOM I MPEoO-
pa3oBaHMs TIOCIEAHETO, OOpaTWB BHUMaHWE Ha (OPMUPOBAHHE HOBOW HEPAPXHH
HOPM TpaHCHAIMOHAJILHOTO IMpaBa (MHOTOYPOBHEBBIA KOHCTUTYIIMOHAIIM3M), MOSB-
JIEHUE HOBBIX aKTOPOB (HEroCyAapCTBEHHBIX MHCTUTYTOB 3aKOHOTBOPYECTBA) U 00-
JACTU PETYJIATUBHBIX OTHONICHUH — IJIO0ANIbHOTO aJMHUHUCTPATUBHOIO IpaBa U
yIpaBJICHHUS.

Opnako peanu3aiusi TEOPUU Ha MPAKTUKE BBISIBIIIA CYIIECTBEHHbBIE TPOTUBOPE-
Yusi, CBSI3aHHBIE C TPYJHOCTAMH KOHCTUTYLHOHAIN3AIMU MEXTyHAPOIHBIX OTHOIIE-
HU: HECOOTBETCTBHE MOAXOJ0B MEKIYHAPOJHOTO M KOHCTUTYLIHOHHOTO TpaBa (B
CUJIy pa3JIMuusi UX MPUPOJIbl); HEMPUMEHUMOCTh KJIACCUUECKOW TEOpUHU JEMOKpPATUU
Ha TJI00aJbHOM YpPOBHE (B CHJIy HEPEAIM3yEeMOCTH AJIEKTOPaTbHON MOJOTYETHOCTH
MEKTYHAPOIHBIX HHCTUTYTOB); OTCYTCTBHE CyOBEKTa 3TON OTBETCTBEHHOCTH (B BUJIC
MEXyHApOJHOTO SKBUBAJICHTA CyBEpeHa HAIIMOHATBLHON KOHCTUTYIIUH); HEBO3MOXK-
HOCTh pPEajn30BaTh HA TPAHCHALIMOHAIIBHOM YPOBHE MPUHIIUIBLI TPAHCHAPEHTHOCTU
Y pa3/ielieHHs BIACTE, a II1aBHOE — MPEOA0JIETh PACTYILYIO SPO3UI0 JIETUTUMHOCTH
KJIFOYEBBIX MEXIYHAPOAHBIX UHCTUTYTOB. ENMHCTBEHHBIMU JIOCTHXKEHUSIMU Ha MYTH
rJI00aJIbHOTO KOHCTUTYIIMOHAIN3Ma CTalld caMa MOCTAaHOBKA MPOOJIEMbl KOHBEPIeH-
U1 MEXKJIYHAPOJHOTO M KOHCTUTYIIMOHHOTO MpaBa, OTPaHUYCHHAs! KOHCTUTYLIMOHA-
mu3anus pana GyHIaMeHTaIbHBIX HOPM O TpaBaxX yejoBeKa (C BKIIOYEHHUEM HUX B
MEXIYyHApPOJHbIE TOTOBOPHI) U BHIPAOOTKA CTAaHAAPTOB TPAHCHALMOHAIBHOU Cye0-
HOW MPAKTUKHU 10 3HAKOBBIM J€JaM. DTO 3HAYUT, YTO JOCTHUKEHUIO KOHCEHCYyCca Me-
IAIOT HE CTOJIBKO IOPUIUYECKHUE, CKOIBKO MOTUTUYECKHE PA3HOTIIACHS.

[IpaBomepHa, TO3TOMY, TOCTAHOBKA BOMPOCA O I100aTbHOM KOHCTUTYIIMOHAJIH 3-
M€ KaK HOBOW MOJUTHYECKOW HUJIEOJIOTUHU, TPOTUBOCTOSIIEH €€ MPOTUBOIOJI0KHOCTH
— UJCOJIOTMH T100aJIbHOTO aHTU-KOHCTUTYIIMOHAIM3Ma. B ycloBusiX Kpusuca riio-
Oanu3anuu (CMEHUBIICHCS TpoIleccaMy JIeTTI00aIn3allii), KOHCTAaTUPYETCsl Tocie-
JOBaTeIbHAS Jerpajaiusl MEXIYHAPOIHOTO MIpaBa U paclIMpeHUue IPOTUBOPEUU 11O
JMHUA MHOTOYPOBHEBOTO KOHCTUTYIIMOHAJIM3MA. DTOT MPOLECC MMEET JIOTHYECKOE
00BSICHEHHE — BAaKyyM JICTUTUMHOCTH TPaHCHAIIMOHAJIbHBIX UHCTUTYTOB KOMIICHCH-
pyeTcsl JEruTUMalMel MOMYJUCTCKUX KOHCTUTYLIMOHHBIX WHHUIIMATHB Ha HaIMO-
HaJIbHOM YPOBHE, UTO BEJET K I€CTPYKIIMU KOHCTUTYIIMOHHBIX MPUHIIUIIOB KaK TaKo-
BBIX. Pe3ynbTaToM CTaHOBHTCS J€CTaOMIN3aIUs BCEH TII00AIBHON CUCTEMBI PeryJiiu-
POBaHHUS: C OJJHON CTOPOHBI, HAIMUKE «BaKyyMa KOHCTUTYI[MOHAIU3Ma» U JEMOKpa-
THHW Ha MEXIYHAPOJHOM YPOBHE, C APYrol — ociabiieHue TPaJAUIMOHHBIX HAIMO-
HaJbHBIX KOHCTUTYLMH, CTOJIKHYBLIMXCS C NIPOLIECCAMU PETPANUIIMOHAIN3ALINH,
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pa3MbIBaHMs A3bIKa KOHCTUTYIIMOHATU3MA (CEMAHTUYECKON MOJIMEHBI MOHITHIA), MO~
SBJICHUSI UMUTAIIMOHHBIX ()OPM U MHUMOTO KOHCTUTYIIMOHAIM3Ma, BOOOIIE C MOIy-
JUCTCKOW PEeBU3UEH KIIOYEBBIX MPUHIIUIIOB IPABOBOIO rOCYAapCcTBa U POCTOM aBTO-
pPUTApHBIX TEHACHIMH 10 BceMy Mupy. Coaep:kaHueM HEOJI0TUH TT1I00aIbHOTO KOH-
CTUTYLIMOHAJIU3MA, UCXOMs U3 3TOT0, TOJDKHO CTaTh MPEOAOJIEHUE BaKyyMa IIPaBOBO-
ro peryjiupoBaHusl Ha TJI00aTbHOM YPOBHE, MPEAMETOM — OOECHeUYeHHEe MOJIUTHYe-
CKOTO KOHCEHCYyCa aKTOPOB MEKIYyHapOJIHOTO COOOIIECTBa MO BOMPOCAM COJEpKa-
HUS, GOPM U METOJIOB OCYLIECTBIIEHUSI HHTEIPALIMOHHBIX MPOLIECCOB, a LIETIbIO — CO3-
JaHHE CIIPaBEAJIUBOTO, IPEACKA3yeMOro U 3 PEKTUBHOTO MPABOBOTO MOPSIIKA.

OCHOBOI KOHCEHCyca, C Hallled TOYKHM 3pEHHUs, MOXKET CTaTb HOBas (opmyiia
r7100aTbHOTO0 KOHCTUTYIIMOHAIM3MA — MBI MPEAJiaraéM OMPEAeIUTh €ro ¢ MO3UIIHMA
KOTHHUTHBHO-MH(OPMAIMOHHON TEOPHH  KaK LENCHANPABICHHYIO JIESATeIbHOCTD IO
KOHCTPYUPOBAHUIO TJ100a7IbHOIO MIPABOBOIO MOPSKA, 3TAIbl KOTOPOH (PUKCUPYIOTCS
B IIPOEKTax, HOPMaxX M MPAKTHUKaX, OTPaKAIOIIMX IMPOJBHKEHUE O0IIEeCTBa K 3TOU
nemn. Teopus TI00aTBHOTO KOHCTUTYLIMOHAIM3MA B 3TOM MOHUMAHUM — KOTHUTHB-
Hasli paMKa [EHHOCTHO-HEUTPAIBHOTO M3YYEHHS TI00ATbHBIX MPOIECCOB MPABOBOTO
Pa3BUTHS, BBIXOIAIIUX 3a MPeAebl UX HOPMAaTUBUCTCKOTO TTOHUMAHUS M BKJIIOYAIO-
IIMX JIOTMKY (DOPMHpPOBAHMS NMPABOCO3HAHUS — COBOKYIMHOCTU IICHUXOJIOTMUYECKHUX,
MHCTUTYLMOHAJIBHBIX U MOBEIEHYECKUX YCTAaHOBOK MHIMBHJIOB, OCO3HAIOLIUX CBOIO
MIPUHAJITICKHOCTD K rI100aibHOMY cooOiiecTBy. [Ipeononenue konduukra dpunocod-
CKUX, HOPMATHUBUCTCKUX M (YHKIIMOHATIHHBIX KOHIEMIMA JOCTUTAETCS WX WHTEp-
nperauuel Kak pa3IuyHbIX (HO B3aUMOJIOTMONHSIIONIMX) JOTMUYECKUX (JIMHTBUCTHYE-
CKHX) BBIPaX€HUI LIEHHOCTEW, HOPM U YCTAaHOBOK Pa3JIMYHOIO YPOBHs, oOecredu-
BAaIOIUX €IUHCTBO CUCTEMBI INI00AIBLHOTO MPABOBOIO PETYIUPOBAHUS.

B uaeonmornyeckoM M3MEpeHHH KIIOYEBOE 3HAUYECHWE MPHUOOpPETaeT CENeKIus U
KpUTHYECKasl OLIEHKA MOTEHIMAa KOHKYPUPYIOIIUX CTPATErwii MOCTPOSHUS] HOBOTO
IIPABOBOI'O MOPsI/IKa C MO3ULUN 3TUYECKOrO Hjieaja KOCMOIOIUTUYECKOTO MUPOBOIO
yCcTpoiicTBa. JTa OLEHKA BKJIOYAET BCIO COBOKYMHOCTH (PaKTOPOB MH(POPMAIMOHHO-
ro oOMeHa (Kak HEMoCpeACTBEHHOT0, TaK U OMOCPETOBAHHOIO), OMPEACIIIONINX MO-
TUBBI U YCTAHOBKM pPa3paOOTYMKOB, KOHCTPYHPOBAHWE MPUHIIUIIOB, UX OpPUIAMYC-
CKylo (ukcanuio (B BUAE HOPM), UHTEPIPETALMIO U NMPUMEHEHUE Ha MpakThke. B
LIEHTPEe BHHUMaHUs OKAa3bIBAETCS CaM MPOIECC KOHCTPYHMPOBAHHUS HOBBIX MPAaBOBBIX
OTHOIIIEHUH MO JIMHUM KOTHUTUBHBIX YCTAaHOBOK, MOTHBAIIMH, CTEPEOTHUIIOB KECTKO-
ro M MSTKOTO TIPaBa, €ro OCHOBHBIX BUAOB: MEXIyHAPOIHOTO, KOHCTUTYIITMOHHOTO U
aJIMUHACTPATUBHOTO, — C YIIOPOM Ha BOIPOCH (hOPMUPOBAHUS HOBOTO OOBIYHOTO
npaBa, KOHBEHIIMOHAIBHBIX HOPM, JIOTUKUA CyA€OHOM M MOJUTUYECKON MHTepIpeTa-
IIUH, B COBOKYITHOCTH CO3/Ial0IUX HOBYIO MOJIUTUKY IIpaBa B II00anbHOM cdepe.

%0 Meoywesckuii A.H. TlonuTuueckue COYMHEHHUS: MPABO U BJIACTh B YCIOBHUSIX COLHAIBHBIX
tpanchopmaruii. — Mockpa; Cankt-IletepOypr: LlenTp rymMmanuTapHbIX HHUIIMATUB, 2015.
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C >TuX MO3UIMI OCHOBHAs MpobiieMa ria00aJbHOTO KOHCTUTYITMOHAIM3MA JTOJIK-
Ha OBITh MEPECMOTPEHA: BMECTO TOTO, YTOOBI CIIPAIINBATh, TJE MPOJICTAIOT TPEICIIbI
Y TPaHULIbI €r0 OCYIIECTBICHUS, 11€JIECO00PA3HO BBISICHUTD, KAKOBBI IIPEEIIbI PABO-
BOH (hparMeHTaIlMi U KaKuM 00pa3oM €€ Mocae0BaTeNIbHbIe CTOPOHHUKU PACCUUTHI-
BalOT BBIKUTH B YCJIIOBHUSIX OBICTPOWM M HEMPEJCKA3yeMOW CMEHBI «IPAaBWJI UTPHI»
(hOpMUPYIOMIETocs] «MHOTOMOSIPHOTO Mupa». MHBIMU clloBaMU, O3HA4YaeT JIM OTKa3
OT TJI00AJTEHOTO KOHCTUTYITHOHAIN3MA HACTYIUJICHUE PBI «UTPHI 0€3 PaBWI» — TJIO-
OasibHOTO MpaBoBoro HUruiau3ma? Kakum o0pa3om u kem, B ciiyyae repeBeca 3Toro
TpeHAa (ociabieHus] MEKyHApOAHO-TIPABOBbIX MHCTUTYTOB C HACTYIUICHHUEM «MHU-
poBoit CMyTbI»), OyJIET OCYIIECTBIATHCA MEIUAIUsl UHTEPHAIIMOHAIBHBIX KOH(IIMK-
TOB B 00JIACTH TPaB YEJIOBEKA U KOHCTUTYLIMOHHBIX TapaHTUN: HOBBIMHU TPaHCHAIIUO-
HaJIbHBIMU CTPYKTypaMu, HauOojee MOTYIIECTBEHHBIMU TOCYAapCTBaMHU WA HEYC-
TOMYMBBIMH COIO3aMH JIOKAJIBHBIX IMAPTHEPOB, OOBEAMHSIEMBIX KOHBIOHKTYPHBIMU
MOJIUTUYECKUMU UHTEPECAMU?

Cama nocTaHOBKa 3TUX BOIPOCOB BEJIET K YETKOMY PA3JICIICHUIO TEKYIINX U J0J-
TOBPEMEHHBIX MHTEPECOB YHYACTHUKOB MEXKIYHAPOIHOIO MPOIIECCa, MTOTYEPKUBAST UX
OTBETCTBEHHOCTh 3a BBIOODP aJIEKBaTHOW KapTUHBI Oyayiero. B 3Toil mepcrnexTuBe
rJ1I00aJIbHBIA KOHCTUTYIIMOHAIN3M — He (hopMa ONMKMCAHUS CYIIECTBYIOIIETO MPaBOBO-
ro MOpsJKa WK TEKYIIEero Oajanca CHJI M1 HHTEPECOB, HO TapaHTUsI MUHUMAJIbHO He-
00XOAMMOT0 YPOBHSI CTAOMJIBLHOCTHU siJpa MPABOBBIX OTHOIICHUN MEHSIOIIETOCsS CO-
uyMa — HOBasi MyOJUYHO-TIPaBOBAs ATUKA, UACOJIOTHS U TJI00aJIbHAS MMOJUTHKA Tpa-
Ba TPAHCHAIIMOHAJILHOTO OOIIECTBEHHOTO JBUKCHUS, HAIlEJIEHHAs HAa €ro coXpaHe-
HUE B OyayIIeM.

Introduction

The theory of global constitutionalism is a significant area of legal and socio-
political discussions going on in the world since the beginning of the 21* century. It
is intended to identify and explain the main trends in the change of legal relations in
the world associated with the processes of globalization, such as strengthening of su-
pranational and non-national institutions and instruments of regulation and manage-
ment, “network-like” communication between them in relation to the traditional ones,
which reflect the situation of the Westphalian system where sovereign states domi-
nate as the only actors in the international legal process. The theory of global consti-
tutionalism assumes that in the context of globalization, convergence of two direc-
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tions of legal regulation represented by international and constitutional law is possi-
ble in the form of their synthesis or a new type of law, defined as “global,” “suprana-
tional,” “transnational,” or “international constitutional law.”

According to the supporters of global constitutionalism, this process of conver-
gence, defined by the principle of “constitutionalization of international law,” oppos-
es destructive processes of fragmentation, leads to the harmonization of international
relations and prevention of conflicts, consolidation of the principles of constitutional
state on a global scale, and in the future it will even be able to design qualitatively
new forms of cosmopolitan law, right up to the fulfillment of Kant’s ideal of a world
state. This thesis, however, is categorically unacceptable for their opponents, who
point to pure idealism of this theoretical structure, the absence in it of a full-fledged
definition of the subject of legal regulation, the contradiction of expectations with the
real state of affairs, which demonstrates the crisis of globalization: the growth of dis-
integration processes with the transition from a unipolar to a multipolar world and the
danger of political development of the theory of global constitutionalism carrying a
direct threat to the fate of democracy, equality and the rule of law.

This article sets a number of mutually related tasks: first, to present the main
points of theoretical disagreements in supporting the theory of global constitutional-
ism; secondly, to identify the existing arguments for and against its implementation;
third, to show the role of competing strategies of the new world order. All this allows
us to formulate a position in the discussion, to correlate legal, ethical and political ar-
guments, and to substantiate a new version of the processes of legal globalization.

Global constitutionalism: conflict of definitions, interpretations and the area
of experiment

In its broadest sense, the concept of global constitutionalism is typically inter-
preted as a theory, discourse and political agenda advocating the application of fun-
damental constitutional principles (rule of law, protection of human rights, separation
of powers) in the international legal sphere in order to ensure normative unity, effi-
ciency and justice of the emerging global international legal order, thus including le-
gal, functional and ethical components.'

The most accurate equivalent of global constitutionalism is the thesis about the
formation of a special “international constitutional law” which appears as a result of
the consistent “blurring” of the previously steady principle of state sovereignty
through constitutionalization, that is, the transfer of the fundamental norms historical-
ly developed in classical constitutions to the international level (primarily by the in-
clusion of fundamental constitutional rights into international treaties and conven-

"' AF. Lang and A. Wiener, eds., Handbook on Global Constitutionalism (Cheltenham, UK;
Northampton, Mass.: Edward Elgar Publishing, 2017); A. Atilgan, Global Constitutionalism. A So-
cio-Legal Perspective (Heidelberg: Springer, 2018).
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tions on human rights, or into the practice of international courts).” This process of
convergence of international and national constitutional law has three main parame-
ters: first, the growing influence of international norms on the constitutions of states
(with the degree of their autonomy constantly decreasing); second, integration of
constitutional norms into international law (constitutionalization of law);’ and third,
the emergence of new areas of legal regulation, i.e. the formation of a system of
global governance, including the creation of a special system of transnational legal
norms and the emergence of a fundamentally new, non-state, type of actors in the
global process of legal development. Such actors are international organizations and
legal regimes, transnational corporations, NGOs, structures of global civil society and
international courts operating outside the traditional borders of states with the possi-
bility of ousting them from the sphere of international relations.*

At the same time, global constitutionalism as the dominant narrative in describing
the present-day changes in international law and the place of the processes of
constitutionalization of international law remain an area of conflicting interpretations
in terms of such parameters as its theory and subject, empirical content, ideological
significance and political practice.” A generalization of conflicting positions (and al-
ternative narratives) allows us to identify the main points of disagreement and points
of interaction in the ongoing discussion about the process of constructing a global
constitutional order.

In relation to the theory of global constitutionalism, the conflict of interpretations
is expressed in a number of typologies of its concepts based on different criteria.
Such criteria include belonging to different philosophical traditions (phenomenologi-
cal interpretations of hard and moderate cosmopolitanism); the degree of content (on-
tological and deontological constructions); the attitude towards this content (reliance
on traditional approaches of international, constitutional and comparative jurispru-
dence or adoption of new approaches such as meta-constitutionalism, transnational
constitutionalism or constructivism); reliance on the old, more neutral (formal legal)
foundations of the theory, or on new scientific schools (normative, functional and
pluralistic schools).’

? Th. Kleinlein and A. Peters, International Constitutional Law (Oxford: Oxford University
Press, 2018).

3. Klabbers, A. Peters, and G. Ulfstein, eds., The Constitutionalization of International Law
(Oxford: Oxford University Press, 2011).

* J. Dunoff and J.P. Truchtman, eds., Ruling the World? Constitutionalism, International Law
and Global Governance (Cambridge: Cambridge University Press, 2009).

> A. Peters, “Global Constitutionalism,” in Encyclopedia of Political Thought, ed. M. Gibbons
(London: Wiley-Blackwell, 2015), 1484—87.

5 A. Wiener et al., “Global Constitutionalism: Human Rights, Democracy and the Rule of
Law,” Global Constitutionalism, no. 1 (2012): 1.
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With regard to functional realizability, the conflict of interpretations involves the
following: structures of interaction of system elements (monistic and pluralistic theo-
ries); directions of regulation (their division into social, institutional and normative
ones and constitutionalism “by analogy”); the corpus of the sources of law involved
in the discussion, among other things, based on the specifics of historically formed
legal families (various modifications of the relationship between international and
constitutional law and judicial practice) and issues related to their sociological re-
thinking (for example, from the standpoint of “critical theory” of law).’

With regard to the possible potential contribution, the conflict of interpretations
is presented in accordance of this theory with political objectives (creation of a new
global constitutional legal system or improvement of the existing one) and the objec-
tives of global governance (from overcoming the fragmentation of international legal
regimes to creating a unified global international regime); forms of implementation
(convergence of legal systems, construction of new legal forms, norms and institu-
tions; dialogue of actors, with or without a fixed agenda; taking into account the se-
mantic structures of the legal language).®

The points of interaction of all approaches are as follows: the recognition of
global constitutionalism as an interdisciplinary field of knowledge, which, in princi-
ple, reflects and actualizes a number of fundamental changes in global legal regula-
tions associated with the processes of globalization (constitutionalization and frag-
mentation of international relations); the conviction that the emerging legal reality of
the world under globalization will never be the same again (due to the establishment
of new transnational institutions, actors and legal network communications); general
agreement that these changes cannot be described exclusively in the system of con-
cepts of traditional international or constitutional law (separately), but require reform-
ing and a combined modus of their interpretation.

In general, the dilemma is formulated as follows: Does globalization mean the
dominance of integration processes over disintegration processes? Should it develop
itself on the basis of the existing international law or include its transformations (and
how significant should these transformations be)? Is the world community moving
towards the formation of a new type of cosmopolitan law and state, or, on the contra-
ry, 1s it just reproducing old schisms in new forms? Should this process be considered
as positive or negative for democracy and what should the optimal form of its regula-

TC.EJ. Schwaobel, “Situating the Debate on Global Constitutionalism,” International Journal
of Constitutional Law, vol. 8, no. 3 (2010): 611-35.

¥ N. Tsagourias, ed., Transnational Constitutionalism: International and European Perspec-
tives (Cambridge: Cambridge University Press, 2007); A. Peters, “Are We Moving toward the
Constitutionalization of the World Community?” in Realizing Utopia: the Future of International
Law, ed. A. Cassese (Oxford: Oxford University Press, 2012), 118-35; G. Halmai, Perspectives on
Global Constitutionalism: the Use of Foreign and International Law (Hague: Eleven International
Publishing, 2014).
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tion be? Let us agree that global constitutionalism is more of a challenge than a solu-
tion, a sphere of competition for political strategies of global restructuring and an ex-
perimental zone where various models of a new world order are being tried out.

Scope of the concept: evolution of content and dynamics of changes in the
field of global constitutionalism

The general philosophical and theoretical basis of global constitutionalism can be
seen in the idea of progress, which goes back to the ideology of the Enlightenment
and the revolutions of the 18" century. Its meaning is that the decentralized system of
international relations is to be replaced with a comprehensive “blueprint for social
life” within the framework of an order similar to constitutional order
(“proconstitutionalized” order). Like any construction project, global constitutional-
ism can act as a basis of both positive and negative processes: by organizing reality, it
also transforms it.” In general, global constitutionalism is a challenge to the
Westphalian system — to the defining meaning of the principle of sovereignty in in-
ternational law — but the analysis of the consequences of this phenomenon is still far
from being unified."’

With regard to the subject matter, content and definition of the boundaries of
global constitutionalism as an empirical phenomenon, the evolution of positions is
expressed, in our opinion, in the change of three main phases, namely, idealistic tri-
umphalism (the period from the formation of the European Union back in 1991 to the
development of an unapproved draft of its Constitution in 2005); optimistic realism
(from the adoption of the Lisbon Treaty in 2007 to the 2010s); limited pessimism
(from the migration crisis of 2015 to the present days).

The first phase of the dominant narrative is expressed mainly by philosophical
discussions about the prospects of the cosmopolitan international order put forward
by Immanuel Kant and the possibility of its implementation within the framework of
the EU Constitution with the prospect of extending this model to other regions of the
world."!

The second phase is associated with a discussion of the practical prospects for le-
gal globalization. Thus, the journal Global Constitutionalism defined its mission in
the editorial under the title “How Large is the World of Global Constitutionalism?”
(2012). The content of the universal and unchanging principles of global constitu-
tionalism (as a universal and geographically unrestricted phenomenon) was expressed

? 0. Sihvo, “Global Constitutionalism and the Idea of Progress,” Helsinki Law Review, no. 1,
vol. 12 (2018): 10-34.

"' M. Belov, ed., Global Constitutionalism and Its Challenges to Westphalian Constitutional
Law (London: Hart, 2018).

"' M. Kumm, “The Cosmopolitan Turn in Constitutionalism: An Integrated Concept of Public
Law,” Indiana Journal of Global Legal Studies, vol. 20, no. 2 (2013): 605-28; A. Somek, The
Cosmopolitan Constitution (Oxford, Oxford University Press, 2014).
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by the ambitious metaphor of the Trinity (“A Global Constitutionalist Trinity” or
“Trinitarian Mantra of the Constitutionalist Faith™) with the unity of its three funda-
mental principles (“Human Rights, Democracy and the Rule of Law”). According to
the initiators of this concept, this legitimating concept (“Legitimatory Trinity””) was
born as the result of the French and American revolutions, was internally linked to
the ideas of individual and collective self-government of the time, and having gone
through various phases and challenges, blossomed after the Second World War in or-
der to become a globally dominant discourse at the end of the Cold War, “a globally
hegemonic discourse since the 1990’s, both in and beyond the state.”'* The question
remains significant: what exactly should be constitutionalized?"

The third phase reflects the growing concern about the prospects of global consti-
tutionalism, recording (in an editorial of 2015) the beginning of “Hard Times”: the
refusal to view global constitutionalism as a consistent and one-line process that only
goes upwards. It was stated that the turning point was 2014, marked by an increase in
the frequency and intensity of politically motivated violence, which cast doubt on the
stability and effectiveness of the entire international legal order.'

Talking about global constitutionalism, the priority area of research is difficulties,
resistance and threats to it as well as their political consequences."’ In theory, a cer-
tain contradiction is ascertained in three approaches: ethical (considering global con-
stitutionalism as a “social ideal”), normative and legal (considering the idea of the
optimal combination of norms for the harmonization and promotion of integration
processes), and functional (seeing sense in determining the status and interactions of
the main actors in the process). In practice, there is a transition from optimistic as-
sessments of the contribution of the theory (in the form of a universal creed and guid-
ance to action) to pessimistic, emphasizing its utopianism, the illusory nature of the
achieved unity, the substitution of “false legitimacy” for legal integration, and finally,
to a direct denial of this theory as a “paper tiger”, a purely symbolic phenomenon
which does not justify the overestimated social expectations but expresses a danger-
ous trend towards the conservation of an unfair international order, its unification and
bureaucratization.'®

2 M. Kumm et al., “How Large is the World of Global Constitutionalism?” Global Constitu-
tionalism, no. 3 (2014): 1-8.

B Gw. Brown, “The Constitutionalisation of What?”’ Global Constitutionalism, vol. 1, no. 2
(2012): 201-28.

' J.L. Dunoff et al., “Hard Times: Progress Narratives, Historical Contingency and the Fate of
Global Constitutionalism,” Global Constitutionalism, vol. 4, no. 1 (2015): 1-17.

' K. Lachmayer, “Counter-developments to Global Constitutionalism,” in Global Constitu-
tionalism and Its Challenges to Westphalian Constitutional Law, ed. M. Belov (Oxford: Hart Pub-
lishing, 2018), 81-102.

'S, Xavier, False Universalism of Global Governance Theories: Global Constitutionalism,
Global Administrative Law, International Criminal Institutions and the Global South (PhD diss.,
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The main topic of discussion are the reasons for the slowdown of the global con-
stitutional trend: Are these reasons connected to the concept itself, the mechanisms
and forms of its transmission, resistance to tradition or is it a more general crisis of
globalization, the so-called de-globalization expressed in regionalization, new sover-
eignty, etc.? What is the role of populism and what are the interests of national elites
and intellectuals in these processes? It can be already ascertained that as the processes
of global convergence intensify, neutrality or resistance to it increases all over the
world, and the main forms of reaction to unification and centralization are neo-
secessionism (the desire for isolation), nullification (the desire to deny legal obliga-
tions), and indifference to local authorities."’

Among the main manifestations of the crisis of global constitutionalism one may
name conservative populism, the split of the European Union (Brexit), independence
movements defending legal identity and neo-sovereignty,'® Trumpism, and also the
strengthening of authoritarian tendencies around the world." In a concentrated form,
these tendencies are represented by Trumpism, which is regarded as an assault
against global constitutionalism “from within,” a significant threat to democracy,
human rights, the rule of law and individual freedoms as a fundamental norm of
global constitutionalism. Taking all these geopolitical shifts into account, it is noted
that the global constitutional order has been “significantly weakened,” although it is
still early to conclude that it is completely destroyed.” The tendencies towards con-
stitutional re-traditionalization are present in the USA and other classical Western
democracies, but are especially pronounced in Central and Eastern Europe as well as
in the countries of the post-Soviet space.”’

In the existing understanding of global constitutionalism, the “conflict of narra-
tives” has turned out to be significant today: its dynamics is assessed as a “temporary

Osgoode Hall Law School, 2015), PhD Dissertations. Accessed July 14, 2020.
http://digitalcommons.osgoode. yorku.ca/phd/20.

7 R. Hirschl, “Opting Out of ‘Global Constitutionalism,” The Law and Ethics of Human
Rights, vol. 12, no. 1 (2018): 1-36.

8 K M. Fierke, “Introduction: Independence, Global Entanglement and the Co-Production of
Sovereignty,” Global Constitutionalism, vol. 6, no. 2 (2017): 167-83; S. Benhabib, “The New
Sovereigntism and Transnational Law: Legal Utopianism, Democratic Scepticism and Statist Real-
ism,” Global Constitutionalism, vol. 5, no. 1 (2016): 109-44.

¥ See Lang and Wiener, Handbook on Global Constitutionalism.

2% J. Havercroft et al., “Editorial. Donald Trump as Global Constitutional Breaching Experi-
ment,” Global Constitutionalism, vol. 7, no. 1 (2018): 1-13.

2L AN. Medushevskii, “Weimar America: a Political Discussion on the Causes of the Decline
of One Great Democracy” [in Russian], Politiya, no. 3 (94) (2019): 127-60; A.N. Medushevskii,
“Constitutional Re-traditionalization in Eastern Europe and Russia” [in Russian], Sravnitel'noe
konstitutsionnoe obozrenie, no. 1 (122) (2018): 13-32; A.N. Medushevskii, “Post-Soviet Political
Regimes: Developing Trends in the Light of Current Amendments Wave” [in Russian],
Obshchestvennye nauki i sovremennost', no. 2 (2018): 49-65.
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retreat,” a “crisis,” which is expressed in the lack of democracy and erosion of global
governance. The question is being discussed whether the weakening of the liberal
model in the West can give an impetus to the spread of its values in other regions of
the world and, if so, to what extent and under what circumstances it is possible. Crit-
ics of this theory note that

It is notable that many advocates of global constitutionalism are indeed aware of these
limitations. Interestingly, this awareness does not provoke conclusions of abandonment or
a reorientation of the project. On the contrary, it is in fact advocated that the limitations
show the need for more constitutionalisation.”

It is therefore suggested that global constitutionalism should be defined not as a
value but as a working tool.

Advantages and disadvantages of the paradigm of global constitutionalism
from a pragmatic point of view

International literature summarizes pragmatic arguments both in favor and against
the adoption of this theoretical paradigm.”

For the proponents of global constitutionalism, these advantages are theoretical,
legal, psychological and political ones.

1 As a philosophical theory, global constitutionalism acts as an alternative to ab-
stract theories of an ideal international order and replaces moralization with the con-
struction of its legal foundations (application of constitutional principles in the inter-
national legal sphere).

2 Constitutionalization in international law is able to resist its deformation, frag-
mentation and consequently may restrain destructive processes at the transnational
level.

3 The new world order is viewed not as a ready-made result but as the process of
its formation, the gradual advancement of constitutional characteristics in interna-
tional law (which makes it possible to identify the intersection of two types of law,
international regimes and failures in national constitutionalism).

4 The new concept of legal regulation at the supranational level can act as a
counterbalance to violations of international legality by states and other actors in the
international processes.

2 C.E.J. Schwdbel, Global Constitutionalism in International Legal Perspective (Leiden; Bos-
ton: Martinus Nijhoff Publications, 2011), 132

2 A. Peters, “The Constitutionalist Reconstruction of International Law: Pros and Cons,”
NCCR TRADE working paper 1, Swiss National Centre of Competence in Research, 2006, Ac-
cessed July 14, 2020. http://edoc.unibas.ch/42733/; A. Peters, “The Merits of Global Constitutional-
ism,” Indiana Journal of Global Legal Studies, vol. 16, no. 2 (2009): 397-411; Lang and Wiener,
Handbook on Global Constitutionalism.
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5 The compensatory function of global constitutionalism takes into account the
processes of de-constitutionalization at the internal level, caused by globalization and
the formation of a system of global governance.

6 Due to the establishment of stable networks of trans-legal communications in
the new hierarchy of legal regulations within the framework of the so-called multi-
level (international, regional, national and local) constitutionalism, certain prospects
for interaction between them are opening (in particular, through a dialogue between
judges of all levels).

7 Legitimation of global governance, no longer based on state sovereignty, acts
as a factor in the stabilization of international relations.

8 A tool for increasing the legitimacy and accountability of national governments
in their actions at the international level.

9 The critical potential of the theory and practice of global constitutionalism is
capable of compensating for constitutional deficiencies at the national level. The re-
source of it as an academic theory is hermeneutics and vocabulary of constitu-
tionalists, stimulating the search for possibilities of overcoming the lack of legitimacy
in international law.

10 Political agenda of international and national transformations in the context of
legal globalization.

As an answer, critics of global constitutionalism put forward the following
counterarguments:”*

1 The theory of global constitutionalism is not unified but represents a conglom-
erate of different approaches, so it can only be considered an interdisciplinary field of
knowledge at best.

2 There is no single empirical object of research, no world constitution (except
for the Charter of the United Nations).

3 Certain doubts are being expressed about the reality of the phenomenon re-
ferred to as constitutionalization of international law (since the latter does not recog-
nize sovereignty as the basis of the constitution).

4 In the current conditions of the globalization crisis, disintegration processes
(fragmentation of international relations) clearly prevail over integration processes
(constitutionalization).

5 The statement about the emergence of supranational (international) legitimacy
is just wishful thinking and in fact is only a manifestation of “false universalism” and

** Their arguments are summarized by a number of authors: O. Diggelmann and T. Altwicker,
“Is There Something like a Constitution of International Law? A Critical Analysis of the Debate on
World Constitutionalism,” Zeitschrift fiir ausldndisches offentliches Recht und Vélkerrecht, vol. 68
(2008): 623-50; T. Kleinlein, “Between Myths and Norms: Constructivist Constitutionalism and the
Potential of Constitutional Principles in International Law,” Nordic Journal of International Law,
vol. 81 (2012): 79-132; R. Delpano, “Fragmentation and Constitutionalization of International Law.
A Theoretical Inquiry,” European Journal of Legal Studies, vol. 6, no. 1 (2013): 67-89.
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artificially created “false legitimacy.” The possibility of constructing social legitima-
cy through the use of language only creates the illusion of the legitimacy of global
governance.

6 Multilevel constitutionalism is rather a destabilization of constitutional legiti-
macy, giving rise to an expansion of the conflict of legitimacy of traditional national
and new transnational institutions, the result of which is the upholding of national le-
gal “identity” and the external expression of which is “constitutional populism.”

7 In terms of social psychology, global constitutionalism creates high expecta-
tions which can lead to unjustified conclusions. It confidently defends the integration
agenda in international relations where there are no objective grounds for it. Interna-
tional law is a “constitutional desert.” It preserves a fundamentally unjust character,
1s in crisis, and according to some representatives of the school of political realism, is
not law at all (the binding nature of its norms for states exists only insofar as they
agree to recognize these norms).

8 Global constitutionalism has nothing to do with the traditional understanding of
constitutionalism (which is based on sovereignty). It is not a legal but a purely politi-
cal approach to this phenomenon, which therefore cannot become the basis for nor-
mative changes.

9 In political terms, global constitutionalism acts more as a conservative trend
than as a revolutionary one, defending the existing structure of international law and
¢étatist structures, and legitimizing the legal imperialism of the leading powers,
Eurocentrism, and juristocracy.

10 The analytical value of global constitutionalism as an “academic artifact” is
questioned. Fears are expressed that this discourse is normatively dangerous because
it 1s anti-pluralistic. Social legitimacy is artificially constructed through the use of
constitutional language and makes unrealistic promises in politics.

Consequently, we can declare an obvious split in the modern world legal commu-
nity, one part of which sees the paradigm of global constitutionalism as a way out of
the crisis of international law while the other sees it as its manifestation and an illuso-
ry attempt to overcome the existing crisis.

Law and justice: in search of the cosmopolitan ideal of the international legal
order

In the debates on global constitutionalism, ethical arguments have long been a
mere side-show of the discussion. However, its critics appeal precisely to the catego-
ries of ethics, such as justice, equality, dignity, questioning the foundations of the ex-
isting international order and putting forward other principles for constructing a
global legal order. Let us consider the most significant of them.

1. Its global and universal character is denied. A number of states completely re-
ject the “Trinity” as a system of values and a creed (for example, China which put
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forward an alternative system of constitutional values based on Confucianism or oth-
er states which put forward the ideas of Islamic, Buddhist, Orthodox and other types
of constitutionalism), provide a different content of its components (interpretation of
identity and sovereignty by all states is affected by the wave of populist re-
traditionalization in one way or another), or recognizing their significance, they post-
pone their implementation under the pretext of their rejection by national culture and
difficulties of promotion (many so-called developing countries). The dominant West-
ern (European) narrative viewed from these positions turns out to be static since it 1g-
nores the dynamics of differences in the world.”

2. The “Trinity” of principles proposed in the dominant narrative is defined by its
opponents as a regional rather than global system of legal values which is based on
the positions of only one region (the European Union), on Eurocentrism (“European
constitutionalism™). This system is therefore politically engaged (liberal) and its pro-
gram 1is to promote its political interests in the world (in an extreme form, as an
apology for the neo-imperial ambitions of the West). In general, a discussion is pro-
posed in order to debate on what basis a global constitutional design of divided socie-
ties should be formed, on Integration or on Accommodation.*

3. It 1s stated that the hope that the language of constitutionalism will acquire a
universal character is unjustified: even when similar concepts are used, these con-
cepts remain contradictory due to the diametrically opposite interpretation of the
meaning of key terms.”” Conventional interpretations of global constitutionalism are
characterized by an emphasis on the problems and language of human rights (in their
liberal sense), but according to critics, this language camouflages the differences in
the understanding of rights by various actors of international relations. Typical ques-
tions are: Is a global model of constitutional rights possible?”® Do human rights really
act as a building block of global constitutionalism, if viewed in the context of the
theory and practice of international law and global governance?” How should tradi-
tional, liberal and “post-liberal” rights (for example, environmental, bio-ethical, in-
formational, etc.) be interrelated in the global model? How can one scheme integrate
different theoretical ideas about the social and political foundations of constitutiona-

2> T. Suami et al., eds., Global Constitutionalism from European and East Asian Perspectives
(Cambridge: Cambridge University Press, 2018).

2'S. Choudhry, ed., Constitutional Design for Divided Societies: Integration or Accommoda-
tion (New York: Oxford University Press, 2008).

2" M. Carducci, “Cross-constitutionalism and Sustainable Comparison,” in Sociology of Consti-
tutions: A Paradoxical Perspective, ed. A. Febrajo and G. Corsi (London: Routledge, 2016), 137-
65.

8 K. Moller, The Global Model of Constitutional Rights (Oxford: Oxford University Press,
2012).

¥ E. Yahyaoui-Krivenko, Rethinking Human Rights and Global Constitutionalism. From In-
clusion to Belonging (Cambridge: Cambridge University Press, 2017).
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lism, which determine the vectors of global governance, relations between peoples
and representations?’’ The universal meaning of the language of global constitution-
alism itself is criticized, since, according to opponents (representatives of the “critical
school of international law”), it leads to a unification of consciousness, a weakening
of “democratic diversity” and is under the danger of being suppressed by the majority
of various discriminated (marginal) groups and individuals, whose voice remains un-
heard.

4. The expectations associated with the progressive and linear development of in-
tegration processes (or convergence), which were replaced by the growing fragmenta-
tion of international law and disintegration, did not come true. There, the most im-
pressive examples are Brexit, which can be seen as an example of a European country
leaving the system of European transnational regulation, and the Trump administra-
tion’s program on the US withdrawal from the established international treaties, not
to mention the world tendency for populism, which is openly voicing out the idea of
revising liberal constitutional principles and values.

5. There 1s ever growing criticism of the formal nature of this concept, which de-
liberately excludes general cultural factors (i.e. sovereignty, identity, national will,
ethnic or tribal traditions, or sacred imperatives) from the scope of global constitu-
tionalism, as well as such political variables as ideology, economics, social structure,
and, which is vital, power itself), although it is these factors that determine the specif-
ics of the approaches of non-Western societies.”'

6. Some theories and instruments of legal integration are questioned, in particular,
comparative constitutional law, transnational law and “transit justice,” which is con-
sidered by some as a way out of conflicts and a catalyst for the transition from au-
thoritarianism to democracy,’> and by others, as a way to unification and imposition
of the standards of interpretation of some countries (and regions) by others, the hy-
pertrophy of the judiciary in relation to other branches of government, which makes
one remember the thesis of “the rule of judges.”

7. All these contradictions are combined in different visions of the prospects of
global governance and its ratio of the parameters of international, constitutional and
administrative regulation (global administrative law). The subject of serious debate is
the ratio of specific contribution in this process of traditional players (states and rec-
ognized international organizations and associations: the United Nations (UN), the
World Trade Organization (WTO), the European Union (EU), the Eurasian Economic

'D.J. Galligan and M. Versteeg, eds., Social and Political Foundations of Constitutionalism
(Oxford: Oxford University Press, 2012).

3! Xavier, False Universalism of Global Governance Theories.

32 R.G. Teitel, Transitional Justice (Oxford: Oxford University Press, 2000).

33 R. Hirschl, Towards Juristocracy: The Origin and Consequences of the New Constitutiona-
lism (Cambridge: Harvard University Press, 2004).
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Union (EAEU), international courts, etc.) and new players, primarily international
and national NGOs, transnational corporations,34 associations of the Internet commu-
nity, as well as various groups and individuals who are committed to absolute cos-
mopolitanism and denial of national borders, including anti-globalists, anarchists,
libertarians, migrants and even representatives of sexual minorities and transnational
criminal structures.

In general, the question has not been resolved whether this project should be
based on the classical Western paradigm of the constitution (based on the liberal con-
cept of human rights) or whether it should be based on a certain compromise of vari-
ous legal cultures of the world, including, among other things, the structure of
illiberal (or so-called post-liberal) values and even the law of authoritarian regimes.
The difference in values in the world community is most clearly represented in the
global competition of strategies for building a new world order.

Competing strategies for restructuring the global legal order

Consideration of global constitutionalism as an ideology and a set of ethical
values makes it possible to identify a number of main components, such as philo-
sophical foundations, centers and groups of intellectuals involved in their discussion,
ways of communication with global civil society and power structures. These param-
eters are presented in a concentrated form in competing strategies and technologies
for promoting ideas in the society. The typology of the ideas is possible based on the
main object and instrument of reformation adopted by them.

The first group of strategies for promoting global constitutionalism reflects the
traditional concept of using key norms and institutions of international law to pro-
mote it. According to this position, a global constitution already exists and it is the
UN Charter (which at the time of its adoption was defined by some as a “constitu-
tion”). Therefore, the task is to build on its basis a consistent concept of the relation-
ship between different levels of legal regulation — international (transnational), re-
gional (international unions and their institutions) and national(state) law, ensuring
the removal of contradictions between them through a dialogue between the courts —
with consistent implementation of the principles of the Charter as constitutional.”
The idea of the priority of integration processes at the intermediate level — the crea-
tion, under the patronage of the UN, of a number of regional international legal re-
gimes uniting various groups of states (for example, following the model of the EU,
which is considered as a model) with their subsequent mutual integration — can be

*'S. Bhandari, Global Constitutionalism and the Path of International Law (Brill: Nijhoff,
2016).

3% B. Fassbender, The United Nations Charter as the Constitution of the International Commu-
nity (Leiden: Nijhoft, 2009).
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recognized as a variant of this concept.’® This concept, however, has been criticized
both from a theoretical point of view (due to fundamental differences between inter-
national and constitutional law) and from a political point of view (as the implemen-
tation of this idea is impossible without reforming the UN or, at least, overcoming the
contradictions of the leading member states of the UN Security Council, which looks
quite unlikely in the nearest future).

The second group of strategies for promoting global constitutionalism implies do-
ing it through the gradual reform of international law. Global constitutionalism is
seen as a product of international law and the associated legal, academic and political
agenda. The content of this strategy is the identification and justification of the appli-
cation of constitutional principles in the field of international law in order to make the
international order fair and more effective. The criteria for promoting this program
are the constitutionalization of the function of the law of international responsibility
and the creation of sectoral constitutions in special areas of international law. From
these positions, the main parameters of the constitutionalization of international law
should be recognized as follows: revision of the interpretation of state sovereignty
(“humanized sovereignty” is opposed to it) and of the principle of state consent (it is
partially replaced by the majority-based decision-making within the framework of
global civil society); justification of the priority protection of a number of basic val-
ues (i.e. human rights, climate, possibly free trade), which receive universal ac-
ceptance reflected in international treaties; legalization of international disputes (es-
tablishment of international courts and tribunals with quasi-compulsory jurisdiction)
and expansion of the role of transnational justice, with balancing as a constitutional
technique. The solution of these tasks is seen only as the first step towards global
constitutionalism.>’

The third group of strategies is based on the idea of legal dualism of international
and national constitutional law and their “complementarity,” which implies building
various modes of relations and interactions between them.*® Prospects for the correla-
tion of global and national constitutionalism include a number of options: (1) adding
some constitutional content to some fundamental norms of international law; (2) mu-
tual influence of two types of law based on “complementarity” (compensatory consti-
tutionalism); (3) maintaining neutrality (flexible diversity); (4) gradual ousting of na-
tional constitutionalism (de-constitutionalization); (5) conflicts with unclear conse-
quences; (6) convergence through interpretation (judicial constitutionalism); (7) a
combination of hard law and soft law.” In general, we are talking about the replace-

3% J. Habermas, The Divided West (Cambridge: Polity Press, 2008), 115-16.

37 peters, “The Merits of Global Constitutionalism,” 399.

% A. von Bogdandi, “Constitutionalism in International Law: Comment on a Proposal from
Germany,” Harvard International Law Journal, vol. 47, no. 1 (2006): 223-42.

3% For systematization of these positions, see Atilgan, Global Constitutionalism, 203.
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ment or partial replacement of national norms with universal ones, bearing in mind
such parameters of the global order as its legitimation, legalization and institutionali-
zation. This determines the difference in the directions of the revision of the existing
order. Consequently, if the concept of constitutional law should be revised, it is im-
portant to decide whether we are talking about a complete revision (up to the rejec-
tion of the independent meaning of national sovereign constitutions), about the im-
plementation of the principle of legal dualism as “complementarity” (compensatory)
for two branches of law, or about special transnational law (which is synonymous
with neither international nor constitutional law).

The fourth group of strategies 1s based on the spontaneous transformation (adap-
tation) of law under the new conditions of global development through the consistent
adoption of new standards and sources of law, rejection of a number of previous fun-
damental bases (first of all, the principle of state sovereignty), or modification of their
meaning. The spontaneous nature of changes is reflected in the emergence of new
areas of regulation, which, within the framework of social theory, are proposed to be
defined as fragmentary regimes that generate new varieties of law.*” But this ap-
proach is also important for understanding the transformations of traditional constitu-
tionalism. The hypothesis is that there is a network effect in constitutionalism, i.e. the
desirability and profitability for some countries of adopting the same type of constitu-
tional regime that others have already adopted. Membership in constitutional net-
works provides access to a reservoir of legal capital, economic prosperity and exter-
nal security. As a result, convergence tendencies are expected to outweigh polariza-
tion tendencies through targeted exploitation of this network effect.*' This strategy,
consonant with the ideas of Internet constitutionalism and e-democracy,42 however, is
entirely based on the assumption that the spontaneous action of the network effect
always works in favor of the promotion of liberal democracy and global constitu-
tionalism, which is not obvious, especially in connection with the attempts of states to
put these communications under their direct control.

The fifth group of strategies relies on a political interpretation of global law and
governance.” If understood as a process of leveling the conditions for further
development, globalization leads to a change in international relations, increasing the
role of binding obligations, constitutionalism and governance, actualizing the consi-
deration of law as a “ruler” in general. International law, as it was formed historical-

%" G. Teubner, Constitutional Fragments: Societal Constitutionalism and Globalization (Ox-
ford: Oxford University Press, 2012).

“'D.S. Law and M. Versteeg, “The Evolution and Ideology of Global Constitutionalism,” Cali-
fornia Law Review, vol. 99, no. 5 (2011): 1163-64, 1173.

2 AN. Medushevskii, “Constitution of Internet: the Idea, Projects and Prospects” [in Russian],
Obshchestvennye nauki i sovremennost’, no. 1 (2019): 71-86.

# E. Benvenisti, Law of Global Governance (Hague: Hague Academy of International Law,
2014).
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ly, is unfair because it expresses the priority of the values and interests of the domi-
nant countries and regions over the rest. However, law is a tool and master of globali-
zation: it creates the design of the entire process, determines the nature, formal stages
and directions of globalization. Contrary to the interpretation of international law by
realists (who deny its binding character), it is the idea of binding obligations that is
expressed in the concept of global constitutionalism and governance.** Recognizing
the shortage of democracy at the international level, this approach defines global con-
stitutionalism as a political trend and sees the main problem in ensuring the legitima-
cy of transnational institutions, and the main tool, in the adoption of new standards of
global governance and diplomacy by the states.

The sixth group of strategies is based on the understanding of global constitu-
tionalism as a constant dialogue between its actors, as a kind of permanent discussion
by the parties of the changing content of the global social contract (the final formula
of which, in principle, cannot be found). The very agreement of the parties to find a
working balance between integration and disintegration processes creates for the par-
ticipants in the dialogue a center of identity which opposes confrontational attitudes
to the existing differences and allows them to move towards the convergence of posi-
tions. Constitutionalism is a constant juxtaposition of constituent and constitutional
power. The creation of a constitution is an endlessly ongoing process, accompanied
by debates and controversy (and even struggle). At the same time, constitutions must
be postulated within the framework of maintaining the unity, order, and interaction,
necessary to peacefully continue the joint search for a fully implemented constitution
that establishes a legal balance between identity and difference. This will help close
the existing gaps in both transnational and national constitutions and overcome the
uncertainty in correcting errors in sectoral law in general.®’

The seventh group of strategies takes as a basis the principle of dominance in the
process of globalization of one model of democracy (the “Western” one), often
linking its fate with one state (the United States) or a group of states (the united
“West”).*® It proceeds from the fact that international law cannot in principle underlie
the processes of legal integration (or can only play an auxiliary role in these
processes) since it does not have the most important parameter of constitutionalism
(the principle of sovereignty). If there is no world state, a world constitution is also
impossible. The extreme position, considering “Pax Americana” as the basis and pro-
totype of the global legal order restructuring, causes a growing rejection of both theo-
rists of international law and supporters of the “multipolar world” and in particular of

* Bhandari, Global Constitutionalism and the Path of International Law.

* M. Rosenfeld, “Global Constitutionalism. Meaningful or Desirable?” European Journal of
International Law, vol. 25, no. 1 (2014): 177-99.

% M. Byers and G. Nolte, eds., United States Hegemony and the Foundations of International
Law (Cambridge: Cambridge University Press, 2003).
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those regions which seek to defend non-Western models of development (the so-
called Global South or Global East)”’ This position dominates in Russian works
which proceed from the fact that a “universal constitution” is “impossible in
principle”® or is a “simulacrum” reflecting the ideology of Western expansion.*’

These seven reconstructed strategies revolve between two opposite extremes: the
denial of the international constitution and its monopolar promotion. Covering the
ideological, legal, institutional parameters of its achievement, they differ in the mean-
ingful understanding of integration processes, but they are united in one thing: the de-
sire to achieve a formalized consent of the actors of global legal regulation along the
line of general acceptance of the procedures for its creation.

Conclusions: Prospects for global constitutionalism as a scientific theory and
political ideology

It can be stated that the problems of global constitutionalism cannot be solved
solely as legal problems. The theory of global constitutionalism has formulated a
number of possible approaches from the standpoint of international law, its conver-
gence with constitutional law or the transformation of the latter, drawing attention to
the formation of a new hierarchy of transnational law norms (multilevel constitu-
tionalism), the emergence of new actors (non-state law-making institutions) and the
area of regulatory relations, of global administrative law and governance.

However, the process of putting the theory into practice revealed significant con-
tradictions associated with the difficulties of constitutionalization of international re-
lations: the discrepancy between the approaches of international and constitutional
law (due to the difference in their nature); inapplicability of the classical theory of
democracy at the global level (due to the unrealizability of the electoral account-
tability of international institutions); absence of a subject of this responsibility (in the
form of the international equivalent of the sovereign of a national constitution); the
impossibility of implementing the principles of transparency and separation of
powers at the transnational level, and, most importantly, the impossibility of over-
coming the growing erosion of the key international institutions legitimacy. The only
achievements on the path of global constitutionalism were the formulation of the
problem of convergence of international and constitutional law, the limited
constitutionalization of a number of fundamental norms on human rights (the fact of
including them into international treaties), and the development of standards for

4" D.B. Maldonado, ed., Constitutionalism of the Global South (Cambridge: Cambridge Univer-
sity Press, 2013).

* A.A. Dorskaya and S.V. Bochkarev, eds., International and Constitutional Law: Problems of
Interaction [in Russian] (St Petersburg: Alef-Press, 2016), 11.

¥ See, e.g., V.V. Goncharov, Global Constitutionalism: a Socio-philosophical Analysis [in
Russian] (Moscow: Sputnik, 2016).
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transnational judicial practice in landmark cases. This means that it is not legal but
political differences that hinder reaching consensus.

Therefore, it is legitimate to raise the question of global constitutionalism as a
new political ideology opposing the ideology of global anti-constitutionalism, which
is directly opposite to it. In the context of the crisis of globalization (replaced by the
processes of de-globalization), the consistent degradation of international law and the
expansion of contradictions along the line of multilevel constitutionalism are
detected. This process has a logical explanation: the vacuum of legitimacy of transna-
tional institutions is compensated by the legitimation of populist constitutional initia-
tives at the national level, which leads to the destruction of constitutional principles
per se. The result is the destabilization of the entire global regulatory system: on the
one hand, the presence of a “vacuum of constitutionalism” and democracy at the in-
ternational level, on the other hand, the weakening of traditional national constitu-
tions that have faced the processes of re-traditionalization, the erosion of the language
of constitutionalism (semantic substitution of concepts), the emergence of imitative
forms and imaginary constitutionalism, and a populist revision of the key principles
of the rule of law and the growth of authoritarian tendencies around the world in gen-
eral. Based on this, the content of the ideology of global constitutionalism should be
to overcome the vacuum of legal regulation at the global level, and its subject matter
should be to ensure a political consensus of actors of the international community on
the content, forms and methods of implementing integration processes, and finally, its
goal should be to create a fair, predictable and effective legal order.

From our point of view, a new formula of global constitutionalism can become
the basis for the consensus. We propose to define it from the standpoint of cognitive-
information theory as a purposeful activity on constructing a new global legal order,”
where the stages are fixed in projects, norms and practices which reflect the progress
of the whole society towards this goal. The theory of global constitutionalism in this
interpretation is a cognitive framework for a value-neutral study of global processes
of legal development that go beyond their normative understanding and include the
logic of the formation of legal consciousness, a set of psychological, institutional and
behavioral attitudes of individuals who are aware of their belonging to the global
community. Overcoming the conflict of philosophical, normative and functional con-
cepts is therefore achieved by interpreting them as different (but still complementary)
logical (linguistic) expressions of values, norms and attitudes of various levels, ensur-
ing the unity of the system of global legal regulation.

In the ideological dimension, selection and critical assessment of the potential of
the competing strategies for building a new legal order from the standpoint of the

%% A.N. Medushevskii, Political Writings: Law and Power in the Context of Social Transfor-
mation [in Russian] (Moscow; St Petersburg: Tsentr gumanitarnykh initsiativ, 2015).
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ethical ideal of the cosmopolitan world order is of key importance. This assessment
includes the entire set of factors of information exchange (both direct and indirect
ones) that determine the motives and attitudes of developers, the design of principles,
their legal fixation (in the form of norms), interpretation, and further application in
practice. The focus is on the process of constructing new legal relations along the
lines of cognitive attitudes, motivation, stereotypes of hard and soft law and its main
types (international, constitutional and administrative law) with an emphasis on the
formation of new customary law, conventional norms, the logic of judicial and politi-
cal interpretation which together create a new legal policy in the global sphere.

From these positions, the main problem of global constitutionalism should be re-
vised. Instead of asking where the limits and boundaries of its implementation lie, it
1s expedient to find out what the limits of legal fragmentation are and how its con-
sistent supporters expect to survive in the face of a rapid and unpredictable change in
the “rules of the game” of the emerging “multipolar world.” In other words, does the
rejection of global constitutionalism mean the beginning of the era of the “game with
no rules,” of global legal nihilism? If this trend prevails (weakening of international
legal institutions with the onset of the “World Time of Troubles”), how and who will
carry out mediation of international conflicts in the field of human rights and consti-
tutional guarantees? Will it be new transnational structures, the most powerful states,
or unstable unions of local partners, united exceptionally by opportunistic political
interests?

The statement of these questions itself leads to a clear separation of the current
and long-term interests of the participants in the international processes, emphasizing
their responsibility for choosing an adequate picture of the future. In this perspective,
global constitutionalism is not a form of describing the existing legal order or the cur-
rent balance of forces and interests, but rather a guarantee of the minimum necessary
level of stability of the core of legal relations of a changing society, a new public law
ethics, ideology and global policy of the law of a transnational social movement
aimed at preserving it in future.
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